; Ll} j 
al eh erissins 
VU a ACSOREN 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


- 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 
(Including Court Decisions) 





STATUTES, ORDERS, ETC., CONSTRUED 
* * * 


CUMULATIVE INDEX-DIGEST, LIST OF 
DECISIONS REPORTED, AND STATISTICAL 
AND OTHER TABLES 

ISSUE * * * # 


IN 


THIS 


UNITED STATES v. RUZICKA et al., CASES 





Vou. 5, No. 12 
(A. D. 1359-1879) 
Paces 861-1042 


DECEMBER 1946 


UNITED STATES GOVERNMENT PRINTING OFFICE, WASHINGTON, D. C., 1946 


For sale by the Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. Price of single copy varies depending on size. 
Subscription price $2.00 per year. 





Reported, indexed, and edited 
under the direction of 
W. CARROLL HUNTER, Solicitor 


By 
I. J. LOWE 


Attorney, Office of the Solicitor 





ATTENTION 


The following cumulative material will be found in the December issue 
(No. 12) of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 


(1945), and 5 (1946) respectively: 


, Volume No. 
Citations in Agriculture Decisions 
Statutes, orders, ete... ...........=<- ‘ :796; 3:1179; 
Agriculture decisions : 7801; 3:1185; 
Court decisions : 7804; 21191; 
Decisions overruled by Secretary of 
Agriculture 
Citations in Court Decisions 
Statutes, orders, etc. ____--____ tae, 
Appeals from Secretary’s decisions 
(actions for review by courts) _-__ 
Disposition of Appeals (actions for 
review) from Secretary’s decisions 
by courts 
Agriculture Decisions cited by courts 
and other authorities 
Commodities involved in proceedings_ 


Decisions and docket numbers ar- 
ranged in consecutive order 
Docket numbers and decisions ar- 
ranged in consecutive order 
Cumulative lists of decisions 
Agriculture decisions reported 
1942 PACA decisions hitherto unre- 
ported 
1943 PACA decisions hitherto unre- 
ported 
Prior decisions explained 


$:1208; 4: 


3:1206; 4: 


3; 3:1190; 4:1020 (distin- ; § 
guished ) 


Prior decisions followed : 3:1190; 5:944 
Court decisions published : 3:1212; 5:iv-vi 
Cumulative Index-Digest of decisions 
Agriculture decisions ; 2:822; 3:1214; 4:1045; 
Court decisions : 3:1292; 5:1027 
A study of the scope and nature of 


Agriculture Decisions—Statistical 
; 2:882; 3:1818; 4:1119; 5:1042 


*HISTORICAL NOTE 
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decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A.D. 819) as precedents because of lack of regulation requiring current assets 
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Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a stand- 
ard of financial qualifications has been promulgated. In re Albert Bree, 3 A.D. 
255 (1944).—Ed. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy, 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S.C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases pub- 
lished herein will be found at the end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed and statistical and other tables will be found 
at the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 1359) 


In re THe BorpEN Company. AMA Doc. No. 27-78. Decided December 2, 
1946. 


Order Reopening Hearing for Purpose of Introducing Additional Evidence 


Petition filed by Dairy Branch, Production and Marketing Administration, 
to reopen the proceedings for the purpose of introducing additional evi- 
dence, granted, on the ground that the written stipulation upon which 
the examiner based his report requires clarification and supplementation 
to determine the validity of the examiner’s conclusion overruling the 
market administrator’s action compelling petitioner—The Borden Com- 
pany—to pay certain producers sums of money consisting of deductions 
by The Borden Company from producer payments for alleged services 
rendered by it during portions of the period 1938 to 1946. The stipula- 
tion shall remain in the record, and the hearing is reopened for the pur- 
pose of receiving additional evidence from the branch and the handler.* 


Milbank, Tweed, Hope, Hadley € McCloy of New York for petitioner. Mr. 
Julius C. Krause for Production and Marketing Administration on peti- 
tion to reopen; and Mr. Raymond O. Denham for Production and Mar- 
keting Administration in hearing before Mr. Glen J. Gifford, Presiding 


Officer. 
Decision by .Thomas J. Flavin, Judicial Officer. 
ORDER REOPENING HEARING 

In this proceeding under Section 8c(15)(A) of the Agricultural 
Adjustment Act (1933), as amended and as re-enacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 
1940 ed. 601 e¢ seg.), the petitioner protests the validity of a certain 
action taken in January, 1946, by the market administrator for Order 
No. 27, as amended, regulating the handling of milk in the New York 
Metropolitan Marketing Area. ‘The action protested attempts 
to compel petitioner to pay approximately $56,000 to producers who 
delivered milk to petitioner’s plant at Cincinnatus, New York, over 
portions of the period 1938 to 1946. The basis of the market ad- 
ministrator’s action was that deductions of three cents per hundred- 
weight by petitioner from producer payments during this period 
in connection with twice-a-day receipts from producers were vio- 
lations of the act and the order. 

A hearing was held in New York, New York, on May 27, 1946. 
The only evidence introduced at the hearing was in the form of a 
written stipulation. In brief, the stipulation recites that (1) the 
Otselic Valley Milk Producers Association, whose members deliver 
milk to the plant, authorized or consented to the deductions by a 
letter to the Milk Control Board of the State of New York in 
1933 and by resolution of the directors of the association in April, 
1938; (2) the Milk Control Board of the State of New York did 


*Reference to other points involved in this case will be found in Index-Digest in this 
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not object to the deductions in answering the letter sent by the asso- 
ciation in 1933; (3) E. M. Harmon, market administrator for the 
order from its inception in September, 1938, to May 27, 1940, 
would testify, if called as a witness, that he had approved the de- 
ductions and during his incumbency as market administrator had 
never claimed that the deductions were not allowable; (3) peti- 
tioner’s plant superintendent would testify that he informed N. J. 
Gladakis, market administrator from May 28, 1940 to September 
27, 1942, of the deductions being made from producers delivering 
to the plant and that Mr. Gladakis approved the deductions; (4) 
the present market administrator, C. J. Blanford, at no time prior 
to the late fall of 1945 made any claim that the deductions were 
improper, and (5) petitioner has not concealed the deductions, that, 
since the inception of the order in September, 1938, petitioner’s 
reports and payments to producers have been verified, after audit, 
by the market administrator, and that periodic statements were 
sent out to producers by the market administrator for verification 
of the correctness of the payments made. 

Following the hearing, the parties filed briefs and thereafter the 
presiding officer issued his report. The report proposed the con- 
clusions, in general, that the producers consented to or ratified 
the deductions and that it would appear both unjust and inequi- 
table at this late date to compel the petitioner to repay the amounts. 
The Dairy Branch, Production and Marketing Administration, filed 
exceptions to the report and also filed a petition to reopen the 
proceeding for the purpose of introducing additional evidence. 

The petition to reopen claims that the record is inadequate for 
a proper decision of the controversy and seeks to have the proceed- 
ing reopened for evidence (1) showing details of operations at the 
Cincinnatus plant, (2) showing the history of twice-a-day delivery 
at the Cincinnatus plant, and (3) showing that the same “services” 
for which deductions were made at the Cincinnatus plant were 
made at four other plants of petitioner without any deductions 
from payments to producers. The petition recites that most of this 
evidence was unknown to the Branch at the time of the hearing. 

Borden filed a reply to the petition to reopen and oral argu- 
ment thereon was held before me in Washington, D. C., on Novem- 
ber 1, 1946. Borden’s position is that the proceeding should not 
be reopened. It argues that the stipulation was made by the parties, 
that it should not be repudiated, and that it embraces all the rele- 
vant facts necessary for a decision. 

Proceedings under section 8c(15)(A) of the act present compli- 
cated, novel and difficult questions and sometimes what we consider 
the decisive issues do not emerge until late in the proceedings. As 
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a general policy, we have attempted to get a complete record of the 
facts necessary to a proper disposition of the problems presented 
even though at times the parties themselves have not presented such 
a record.* For example, the deciding officer reopened the proceed- 
ing in Jn re The Wetmiller Dairy and Farm Products Co., Ine., 1 
A.D. 17 (1942), because he did not believe the record sufficient’ to 
decide the issues. We reopened the proceeding in Jn re Interna- 
tional Dairy Co., et al., 2 A.D. 141, 146 (1943), because a stipu- 
lation and evidence were seemingly in conflict. Again, in Jn re 
Lemont Dairy Company, 4 A.D. 913, 921 (1945), we permitted 
petitioner to file another petition for a new hearing, upon a matter 
that we did not think petitioner had sufficiently developed. On 
January 13, 1945, over the objections of the Dairy and Poultry 
Branch (predecessor of the Dairy Branch), we reopened two pro- 
ceedings, Jn re Sheffield Farms Company, AMA Docket No. 27-55, 
and Jn re Purity Creamery Products, Inc.. AMA Docket No. 27-56, 
at the request of the petitioning handlers, to permit the receipt of 
evidence after the presiding oflicer’s report had been issued. The re- 
openings were based on the decision that the record should not be 
deprived of any evidence “which might throw some light on the 
difficult problems presented” even though the petitioning handlers 
did not realize that the evidence might be material and relevant 
until the presiding officer had issued his report. 

Of course, rigorous application of the technical rules of pleading 
and proof in all these proceedings would have resulted adversely 
to the petitioning handlers because they have the burden of present- 
ing evidence at the hearing showing that the administration action 
complained of is invalid. 

In this proceeding, the petition to reopen alleges the existence 
of evidence, not in the record, that it claims is necessary to a proper 
disposition of the proceeding. Whether any of this evidence will 
have a decisive bearing upon the outcome, I am unable to say at 
this stage of the proceeding. But at least some of it should be 
in the hearing record, if true. For example, the petition claims 
that during the period petitioner was making deductions from pay- 
ments to producers delivering at the Cincinnatus plant for 
“services” in connection with twice-a-day delivery, petitioner 
was not making any deductions for similar “services” at four 
of its other plants. It might be important to a decision to know 
whether this was the case, and, if possible. whether the several 
market administrators knew or should have known that this was 


*See In re Tarr, Downs Commission Co., 2 A.D. 341 (1943), ere we took the same 
view in a disciplinary proceeding under the Packers and Stockya Act, 1921. See also, 
Chamberlain, Dowling and Hays, “The Judicial Function in Federal Administrative Agen- 
cies” (p. 37) on the purpose of adjudicative hearings and the development of an ade- 


quate record. 
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the case when they approved or did not object to the deductions as 
stated in the stipulation. I believe that the hearing should be re- 
opened for the admission of this evidence. 

Since this conclusion is reached, the reopened hearing could also 
provide some clarification and supplementing of the stipulation. 
The presiding officer’s report proposes the conclusion that the mem- 
bers of the Otselic Valley Milk Producers Association consented 
to the deductions and that other producers ratified the deductions 
by failing to object. The petition to reopen also discusses the con- 
sent of nonmembers of the association. But it is impossible to tell 
from the stipulation, the only evidence in the proceeding, whether 
all the producers who delivered to the plant, or merely some, were 
members of the association. I think it would be helpful also to 
have in the hearing record some background of the reasons for the 
deductions. The stipulation concerns itself almost entirely with 
facts concerning approval of or failure to object to the deductions 
made by the market administrators and the affected producers. It 
may be that in the final decision these facts will be controlling, 
but the hearing record should show a more complete picture of the 
problem. 

It is unfortunate, perhaps, from Borden’s standpoint, that the 
outcome of the proceeding should be delayed by reopening, but I do 
not see how the deciding officer can be prevented from getting what 
he considers may be important evidence in the proceeding regardless 
of the reasons why the evidence was not produced at the hearing. 
As pointed out above, this general policy has operated in the past 
to the benefit of petitioning handlers and should logically be ap- 
plied here to get an adequate hearing record. Consequently, the 
presiding officer’s report and the exceptions filed are set aside. The 
stipulation shall remain in the hearing record but the hearing is 
reopened for the purpose of receiving additional material and rele- 
vant evidence from the Branch or Borden. The reopened hearing 
shall be held as soon as possible in order to expedite the final dis- 
position of the matter. 

Copies hereof shall be served upon the parties by registered mail 
or in person. : 





(A. D. 1360) 


In re BREAKSTONE Bros., Inc. AMA Doc, No, 27-76. Decided December 5, 
1946. 


Order No. 27—Classification of Milk—Class II-B Milk 


The provisions of Order No. 27 which requires that milk, in order to qualify 

as Class II-B nik, shall be kept as cream in a licensed cold storage 
warehouse at certain prescribed temperatures for prescribed periods, as 
shown by charts of a recording thermometer, contemplates that the 
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recording thermometer shall be in such condition as to be able to record 
temperatures accurately. Since substantial compliance with such require 
ment is not sufficient, petitioner’s claim of Class II-B classification of 
milk cannot be supported by records of mercurial thermometer readings 
made while the cream was in storage.* 

Order No. 27—Classification of Milk—Burden of Proving Classification 


Where the recording thermometer at the cold storage warehouse where cream 
was being stored was found to be recording temperatures inaccurately, 
and such inaccuracy was admitted by petitioner to have existed during 
part of the time the cream was in storage, such admission of inaccuracy 
is sufficient to cast doubt upon the records of temperatures made by such 
thermometer during the entire period the cream was in storage. The 
burden of removing such doubt rests upon petitioner who claims Class 


II-B classification for the milk.* 


Order No. 27—Classification of Milk—Presentation of Proof at 
Hearing for First Time 


It is immaterial that petitioner submitted proof of accuracy of recording ther- 
mometer for first time at the hearing upon the petition rather than to 
the market administrator, since, even on. the facts shown at the hearing, 
the market administrator’s action denying petitioner’s claim of Class 
II-B classification of milk was not shown to be wrong.* 


Lombardo & Pickard, of Jamestown, New York for petitioner. Mr. Earl B. 
Craig for the Production and Marketing Administration. Mr. Glen J. 


Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a proceeding under the Agricultural Marketing Agree- 
ment Act of 1937 (7 U.S.C. 601 e¢ seq.), instituted by a petition 
filed on June 30, 1945, by the petitioner. Breakstone Bros., Inc., 
a milk dealer in New York, New York. It involves the propriety 
of a ruling of the market administrator, the agency for adminis- 
tering Order No. 27 (7 CFR and Supps.. Part 927), which regu- 
lates milk handling in New York City. On October 18, 1945, 
the Acting Solicitor approved a determination by an Assistant Ad- 
ministrator of the Production and Marketing Administration, the 
respondent herein, that the petition was sufficient. Glen J. Gifford, 
Office of the Solicitor, was assigned as presiding officer by an 
Associate Solicitor on November 28, 1945, and set the hearing for 
December 17, 1945, in New York City. On December 14, at re- 
spondent’s request, the presiding officer postponed the hearing, and 
on May 3, 1946, he reset it for May 24, at which time it was held. 
Michael TD. Lombardo, of Jamestown, New York, appeared for 
petitioner and Raymond O. Denham, Philadelphia Regional At- 
torney, Office of the Solicitor, and Earl B. Craig of the Washing- 
ton office, Office of the Solicitor, appeared for respondent. 

Under Order No. 27, milk is classified in various classes accord- 
ing to the purpose for which it is used, and milk dealers are re- 


ee 


_ *Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Fd. 
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quired to account for milk which they handle at different values 
for different classes. For the purposes of this proceeding, it is 
unnecessary to describe the methods of classification, accounting, 
etc., because the question involved is, to state it briefly, whether 
the market administrator erred in ruling that the cream involved 
was not entitled to classification in Class II-B. The ruling put the 
cream into another class, the reclassification being financially un- 
favorable to petitioner. There is no dispute as to quantities, dates 
of storage, money involved due to reclassification, etc., the material 
facts concerning which are shown below in the Findings of Fact. 

During the period here concerned, Order No. 27 contained the 
following classification provision (7CFR, Cum. Supp., 927.3(b) (3)), 
of which we have emphasized the part most important to this pro- 
ceeding: 


“Class II-B milk shall be all milk the butterfat from which leaves or is 
on hand at a plant in the form of plain condensed milk, or, except as set 
forth in subparagraphs (5), (6), and (7) of this paragraph, frozen des- 
serts or homogenized mixtures; or which leaves or is on hand at a plant 
in the form of cream which is subsequently held in a licensed cold storage 
warehouse at an average temperature below zero degrees Fahrenheit for 
7 consecutive days and below 15 degrees Fahrenheit for at least 21 days 
thereafter, as shown by charts of a recording thermometer, and which 
is subiect at all times to being inspected by a representative of the mar- 
ket administrator to determine the physical presence of the cream and 
the temperature of the room where stored. After the first 7 consecutive 
days such cream may be moved from one licensed cold storage ware- 
house to another: Provided, That the market administrator receives 
notice of such removal within 48 hours thereafter. Any handler whose 
report claimed the original classification of milk in this class shall be 
liable under the provisions of Sec. 927.7 (ji) for the difference between 
the Class II-B and Class II-A prices for the month in which the II-B 
classification was claimed on any such milk, if the storage of the cream 
does not comply with all the requirements of this subparagraph.” 


Cream which had been stored. in various lots, in a licensed ware- 
house was reported to the market administrator as in Class TI-B, 
which classification was supported by charts of a recording ther- 
mometer indicating that the cream had been stored for the 
required time at the required temperatures. The market ad- 
ministrator had found the thermometer to be accurate on Feb- 
ruary 21, 1944. before the storing period, but on June 1. 
shortly after the close of the storing period, he found it 
inaccurate. Thereupon he reclassified the cream as TI-A, pre- 
sumably on the basis that the charts did not comply with the 
underlined portion of the provision quoted above. This is the 
action attacked by petitioner in this proceeding. Tn general, peti- 
tioner makes these three contentions: (1) that the charts are suffi- 
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cient despite the condition of the thermometer, as Order No. 27 
does not require that the thermometer be accurate; (2) that the 
requirements for II-B classification were substantially complied 
with because the prescribed temperatures are shown by the readings 
of a mercurial thermometer; and (3) that the recording thermom- 
eter was accurate until May 7, so that at least the charts were suffi- 
cient for the storage period up to that date. As the first two of 
these contentions do not involve disputed questions of fact, they 
are dealt with below in the Conclusions without further discus- 
sion here. Whether the thermometer was in proper working order 
until May 7 is disputed, and a brief summary of the evidence on 
that point will be given. 

Frank H. Field, treasurer of William F. Endress, Inc., operator 
of the warehouse where the cream was stored. called as a witness by 
petitioner, testified to the following facts. There was a mercurial 
thermometer as well as a recording thermometer in the storage 
room. A record was kept of what the mercurial thermometer showed 
at intervals of four hours, and for the storage period this record 
shows temperatures below zero except on two occasions when it 
reached zero. About May 7 or 8, he noticed that the recording 
charts showed a much lower temperature than the mercurial read- 
ings. The recording thermometer works more slowly than the mer- 
curial, so that there may be a variation of two or three degrees when 
the temperature is rising or falling, the recording thermometer lag- 
ging behind the mercurial. The following items were brought out 


on cross-examination. For May 1 and 2, the chart showed unusual 
2 and minus 


variations up and down, wavering between minus 2 
6, while the mercurial thermometer showed minus 8 rather con- 
stantly. On April 4 and 5 the chart showed an even tempera- 
ture while the mercurial showed a temperature varying from above 
to below that charted. This may have been caused by the record- 
ing instrument having been stuck in a groove in the paper of the 
chart. On April 19 the recording thermometer showed the tempera- 
ture dropping from minus 7 to minus 8 while the mercurial showed 
a rise from minus 10 to minus 8. On April 21 one showed a drop, 
the other a rise. On April 28 the mercurial temperature rose from 
minus 10 to minus 8, then dropped to minus 9, while the recording 
chart started at minus 6 and rose uniformly to minus 4, where it 
While there were earlier variations, the greatest were 


remained, 
after May 7. On April 6 the mercurial dropped from minus 8 to 
minus 10 while the recording rose from minus 6 to minus 5, which 
might indicate something wrong with the recording thermometer. 

One other witness testified for petitioner, and two for respondent. 
but their testimony concerned matters other than when the record- 
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ing thermometer got out of order. 

After the hearing both parties filed briefs. Petitioner claimed 
that both thermometers showed that the cream qualified for Class 
II-B, and that it would not be presumed that the defect of June J 
in the recording thermometer existed for any particular perio«. 
theretofore. Respondent argued that the temperatures showed by 
the mercurial thermometer are not sufficient for II-B classification, 
that the recording thermometer must be accurate, and that the evi- 
dence shows it was inaccurate early in April, considerably before 
May 7. 

In his report, dated August 2, 1946, the presiding officer proposed 
that the recording thermometer be presumed accurate from Febru- 
ary 21 until the time when evidence showed it to be otherwise, and 
a finding that the thermometer became inaccurate about May 7. 
In this situation, those lots of cream which qualified by May 7 
should not have been reclassified by the market administrator, but 
those lots which depended upon temperatures after May 7 were 
properly reclassified, and the presiding officer recommended that 
the petition be sustained in part and dismissed in part. Petitioner 
excepted on August 22, 1946, and respondent excepted on Septem- 
ber 10, but neither requested oral argument. On September 13 
the presiding officer sent the record to this office, where this de- 
cision has been prepared. 


FINDINGS OF FACT 

1. Petitioner is Breakstone Bros., Inc., a corporation whose ad- 
dress is 45 Hubert Street, New York, New York, and is a handler 
of milk under Order No. 27. 

2. General Ice Cream Corporation, a handler under Order No. 
27, stored at the cold storage warehouse of William F. Endress, 
Inc., Jamestown, New York, for petitioner’s account, the following 
quantities of sweet cream on the following dates: 


Lot Number Number of Tins Date Stored Date Withdrawn 

653 172 March 27, 1944 May 2, 1944 

654 33 . a ca 

665 111 April Ii, “ Re 

656 245 i oe. “ 2 and 18, 1944 
661 123 . i. ** 18, 1944 

662 155 " 4. * “18 and 22, 1944 
663 76 ia, “* ** 22, 1944 

664 252 ” im. © “22, 1944 

665 218 - ie “ 22 and 27, 1944 


3. The warehouseman kept a recording thermometer and a mer- 
curial thermometer in the room in which the cream was stored. 
4. The charts upon which the recording thermometer recorded 
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the temperature while the cream was stored indicate that each lot 
of cream was kept at an average temperature below zero degrees 
Fahrenheit for 7 consecutive days and below 15 degrees for at least 
21 days thereafter. 

5. The recording thermometer was accurate and in good condi- 
tion on February 21, 1944, but was inaccurate and not in good condi- 
tion on June 1, 1944. The evidence of record in this proceeding 
is insufficient to show the date upon which the recording thermom- 
eter went out of condition to record accurately. The evidence indi- 
cates that it was out of order as early as the first week in April. 

6. The warehouseman kept a record of what the mercurial ther- 
mometer showed at four-hour intervals. According to this record 
the average temperature in the storage room remained below zero 
while the cream was in storage. 

7. General Ice Cream Corporation reported the cream to the 
market administrator as in Class II-B. Because of the condition 
of the recording thermometer, the market administrator reclassi- 
fied it in Class II-A, with a resulting charge against General Ice 
Cream Corporation of $1,173.82. 

8. It is not disputed that, if the cream did not qualify for 
II-B classification, the reclassification in II-A and the amount 
charged were correct. 

9. General Ice Cream Corporation assigned its interest in con- 
nection with the reclassification to petitioner. 


CONCLUSIONS 

The requirements of charts by a recording thermometer certainly 
contemplates that the recording thermometer be in such operating 
condition as to be able to record accurately. An opposite construc- 
tion would render the requirement practically meaningless, and 
would be an unwarranted contortion of the plain meaning of the 
language used. The chart of a recording thermometer which is in 
such condition that it does not record the temperature accurately 
is not sufficient to show the temperature of cream for purposes of 
II-B classification. Accordingly, petitioner’s first contention is not 
well taken. 

Petitioner argues that the records of the mercurial thermometer 
readings show that the requirements were substantially met. Sub- 
stantial compliance is not enough for II-B classification. We need 
not state the reasons for this here, for they are set out in a 1942 
decision in a proceeding involving the same classification by this 
same petitioner. See /n the Matter of the Petition of Breakstone 
Bros., Ine., 1 A.D. 26. Also, the following language of the United 
States District Court for the Northern District of New York in 
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Sauquott Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
104, 3 A.D. 684 (1942), seems directly in point: 

“Cream, in order to be so classified, must be kept in a licensed ware- 
house for prescribed periods at prescribed temperatures ‘as shown by charts 
of a recording thermometer’. The section definitely states the kind of 
evidence necessary to show temperatures. Parties cannot obtain the bene- 
fits of this classification except by strict compliance with all the require- 
ments of the section. Proof of temperatures, in manner other than as pre- 
scribed, is not compliance. Plaintiff’s failure to store the cream where 
the temperatures could be shown by the chart of a recording thermometer 
precludes classification under ¢he section.” 

It seems clear, therefore, that petitioner’s claim of II-B classifica- 
tion cannot be supported by the mercurial thermometer record. 

When milk is classified according to what was done with it, logic 
seems to require that the handler, the one who had custady and con- 
trol of the milk, should be the one to show what the facts were. 
The handler is in the best position of any one to know and to record 
what happens to his milk. It is not surprising, then, that Order No. 
27 specifically provides in section 927.3 that “the burden rests upon 
the handler who received the milk .. . to show that it should, not be 
classified as Class I milk; likewise having established the manufac- 
ture of cream the burden rests upon such handler to show that the 
milk . .. should not be classified in Class I]-A .. .” Section 927.5 
requires the handler to have or to make available such records as 
will enable the market administrator to verify the handler’s report. 
A vital part of a record supporting II-B classification is the chart 
of the recording thermometer. 

At first petitioner appeared to have such a record as supported 
II-B classification. When, however, it developed that the machine 
which made the record was out of order, we think it was reasonable 
for the market administrator to conclude that the evidence offered 
was too questionakle to constitute sufficient proof. The admitted 
fact of inaccuracy on June 1 was enough to cast a doubt upon 
petitioner’s record. It was not necessary for the market administra- 
tor to investigate and prove how long the inaccuracy had existed. 
Petitioner’s evidence having become doubtful, it was petitioner’s 
burden to remove the doubt or lose the desired classification. 
As the doubt was not removed, the reclassification was in accord- 
ance with law, and should not be disturbed. 

There is an indication that petitioner’s attempts to show that the 
thermometer was accurate were first made at the hearing in this 
proceeding rather than to the market administrator. This makes 
no difference here, since the market administrator’s action was not 
shown to be wrong even on the facts shown at the hearing. The 
matter is mentioned only so that this will not be taken as a holding 
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that this type of ruling by the market administrator may be upset 
by proving facts which he did not know when he made the ruling. 


RULING 
In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed. 
Copies hereof shall be served on the parties or their counsel of 
record. 


(A. D. 1361) 


In re STANTON GRAIN ComPANY. GS Doc. No. 60. Decided December 30, 1946. 


Violation of Act—Publications of Findings 


Where several carloads of wheat were plugged or loaded by respondent’s agent, 
who caused to be placed in the bottom of each car several inches of wheat 
screenings and weed seeds, which were covered by clean wheat so that 
the official grain inspectors, through no fault of their own, incorrectly 
certified the grade of the wheat, the findings and circumstances stated 
herein are ordered to be published.* 


Mr. R. C. Mill, of Chicago, Illinois, for complainant. Mr. M. J. Pridt, of Stan- 
ton, North Dakota, for respondent. Mr. Frank A. Gallagher, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 

This is a proceeding under the United States Grain Standards Act 
(7 U.S.C. 71-87). It was instituted by 1 number of letters issued on 
July 11, 1946, by an Assistant Administrator of the Production and 
Marketing Administration, the complainant. The letters were sent to 
Stanton Grain Company, Stanton, North Dakota, the respondent, and 
to others interested in the transactions involved. Respondent was 
charged with plugging, or so loading four carloads of wheat sold and 
shipped in interstate commerce that official grain inspectors, through 
no fault of their own, incorrectly certified the grade of the wheat. 
The letters contained a notice that a hearing would be held before a 
representative of the complainant. 

The hearing was held in Minneapolis, Minnesota, on July 30, 
1946, before Frank A. Gallagher, Chicago Regional Attorney, Office 
of the Solicitor, who was designated to act as examiner by the Ad- 
ministrator of the Production and Marketing Administration. R. C. 
Mill of the Chicago office, Production and Marketing Administration, 
appeared for complainant, and M. J. Pridt. one of its owners, ap- 
peared for respondent. A number of witnesses testified to the ma- 
terial facts, which are shown below in the Findings of Fact. As these 
facts are not disputed, a summary of the testimony is not given. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Mr. Pridt did not deny the facts, but stated that he did not under- 
stand how they occurred, and that he did not see the cars, as they 
were loaded by respondent’s agent. George H. McCabe testified that 
when wheat is stored for long periods, it is cleaned of cracked wheat, 
etc., and when it is shipped out the cracked wheat is put back to avoid 
loss. He said perhaps this was just put back in the wrong way in 
these four cars, 

At the close of the hearing the examiner gave the parties 15 days 
to file briefs. Respondent did not submit a brief but complainant 
filed one, contending that the record showed that respondent delib- 
erately plugged the cars, thus violating the act. 

In the examiner’s report, filed on October 18, 1946, the examiner 
recommended an order to publish the facts. Respondent did not ex- 
cept, but on November 19 complainant filed exceptions to parts of 
the report. Thereafter the record was submitted to this office, where 
this order has been prepared. 


FINDINGS OF FACT 

1. Respondent is a partnership doing business at Stanton, North 
Dakota, and consists of M. J. Pridt and R. L. Stroup, partners, both 
of Hazen, North Dakota. 

2. On March 26, 1946, respondent shipped on consignment from 
Stanton, North Dakota, to Minneapolis, Minnesota, in car T&P 50127, 
a carload of wheat, representing the wheat to be of the grade No. 1 
without dockage. On April 8, 1946, an inspection certificate was is- 
sued by a grain inspector licensed under the United States Grain 
Standards Act at Minneapolis, in which certificate the wheat was 
graded as No. 1 Heavy Dark Northern Spring, No Dockage. 

3. On March 21, 1946, respondent shipped on consignment from 
Stanton, North Dakota, to Minneapolis, Minnesota, in car StLB&M 
20264, a carload of wheat, representing the wheat to be of the grade 
No. 1 without dockage. On March 26, 1946, an inspection certificate 
was issued by a licensed grain inspector at Minneapolis, in which cer- 
tificate the wheat was graded as No. 1 Dark Northern Spring, No 
Dockage. On March 27, on an appeal from this inspection, the super- 
visor of grain inspection at Minneapolis issued an inspection certifi- 
cate in which he certified the grade of the wheat to be No. 1 Dark 
Northern Spring, No Dockage. 

4. On March 19, 1946, respondent shipped on consignment from 
Stanton, North Dakota, to Minneapolis, Minnesota, in car NP 40848, 
a carload of wheat, representing the wheat to be of the grade No. 1 
without dockage. On March 26 an inspection certificate was issued 
by a licensed grain inspector at Minneapolis, in which certificate the 
wheat was graded as No. 1 Heavy Dark Northern Spring, No Dock- 


age. 
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5. On March 16, 1946, respondent shipped on consignment from 
Stanton, North Dakota, to Duluth, Minnesota, in car Sou 375199, a 
carload of wheat, representing the wheat to be of the grade No. 1 
without dockage. On March 23 an inspection certificate was issued 
by a licensed grain inspector at Duluth, in which certificate the wheat 
was graded as No. 1 Heavy Dark Northern Spring, No Dockage. 

6. The four carloads of wheat mentioned above were reconsigned 
from Minneapolis and Duluth to Wichita, Kansas, on the basis of the 
gradings at Minneapolis and Duluth. 

7. Before shipment from Stanton the four carloads of wheat were 
loaded by respondent’s agent, who caused to be placed in the bottom 
of each car several inches of wheat screenings and weed seeds, which 
were covered by clean wheat. This was not discovered until the cars 
were unloaded at Wichita. As the result of this loading, or plugging, 
the samples taken for inspection of the wheat did not contain the 
inferior bottom layer, did not constitute true samples of the carloads, 
and caused the gradings and certifications made by the inspectors 
to be incorrect gradings and certifications of the carloads, through no 
fault of the samplers or the inspectors. 


CONCLUSIONS 
The manner in which the wheat was loaded into the cars caused it 
to be incorrectly graded and certified, contrary to the provisions of 
the act. Whether or not the partners actually knew how their agent 


loaded the cars, they are specifically made liable for his acts by section 
1 of the act (7 U.S.C. 73). The findings should be published. 


SANCTION 


The findings and circumstances stated in this decision shall be 
published. 


Copies of this decision shall be served upon the complainant and the 
respondent by registered mail or in person. 


(A. D. 1362) 


In re St. Louis NAttionat StockyArps Company. P&S Doc. No. 1246. Decided 
December 4, 1946. 
Supplemental Order—Increase in Rates and Charges 
Respondent's petition requesting increased rates granted, the same to be effec- 
tive until June 30, 1947, unless otherwise ordered before that date.* 


Mr. Elmer J. Scott for Production and Marketing Administration. Mr. Fred- 
eric P. Lee, of Washington, D. C., for respondent. Mr. John J. Curry, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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SUPPLEMENTAL ORDER 

On October 21, 1946, the respondent filed a petition requesting a 
modification of the order of May 9, 1946 (5 A. D. 338), as subsequent- 
ly modified by the order of June 14, 1946 (5 A. D. 442), and the order 
of June 26, 1946 (5 A. D. 449). Notice of the petition for modifica- 
tion was published in the Federal Register on October 29, 1946 (11 F. 
R. 12727), and no objections to the proposed increase have been filed. 

The following table indicates the present charges and those re- 
quested in respondent’s petition : 


YARDAGE CHARGE 


Requested 
Increased Existing 
Rates Rates 


(Cents per head) (Cents per head) 


A. Livestock sold or resold in the 
Commission Division 


REID. oe Sees: 56 49 
NN Sa ts i tale Se 36 33 
Hogs ; ep ca eR ta 20 18 
Sheep and Goats ____-_------ 12 10 


B. Livestock received directly by 
packers through the yards 


PSSA rare ecn SAS a eee 28 25 
Calves ___- ie Nan ee 18 17 
Ns i oe aS ae 10 9 
Sheep and Goats ____-_- Sas 6 5 
Requested Existing 
Increased Rates 
Rates (Cents per cwt.) 


(Cents per cwt.) 
For all livestock: 


Hay heaceetceees Cost f.o.b. stock- Cost f.o.b. stock- 
yards plus 60¢ per yards plus 55¢ per 
cwt.* ewt.** 


The answer of the Livestock Branch. Production and Marketing 
Administration, filed on December 2, 1946, recommended that the in- 
crease in the rates and charges requested by the respondent be grant- 
ed: that such increase be made effective upon five (5) days’ notice and 
continue in effect until June 30, 1947, after which the basic rates here- 
tofore prescribed again be made effective unless otherwise ordered 
hy appropriate order. 

In view of the recommendation thus made, the respondent is grant 
ed permission to publish and file such amendments to its tariff now on 
file as will make the tariff reflect the charges set out in the column 


*$2 discount per ton will be granted in the case of hay purchased in lots of one ton or more 


and placed on the fence but not fed out. 
**No discount is granted on basis of quantity or whether buyer performs feeding service. 
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headed “Requested Increased Rates” in the above table. Upon be- 
coming operative, such amendments shall remain in effect to and 
including June 30, 1947, after which they shall be of no further 
effect. After such date the rates and charges prescribed in the order 
of May 9, 1946, as modified by the order of June 26, 1946, shall become 
effective unless otherwise ordered. Any petition of respondent re- 
questing a modification of the rates and charges prescribed in the 
order of May 9, 1946, or of any modification of such order, shall be 
filed with the Hearing Clerk on or before June 1, 1947. 

In view of the time that has elapsed since the petition of the re- 
spondent was filed, notice is hereby waived and this order shall take 
effect five (5) days from the date hereof. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1363) 


Mrs. Erra OGDEN v. H. E. Bacon anp Mary U. Utricu. P&S Doc. No. 1733. 
Decided December 5, 1946. 


Dismissal—Settlement Between Parties 
Since the parties have settled the matter between themselves, the complaint 
seeking reparation is herewith dismissed. 
Mrs. Etta Ogden, of Mount Orab, Ohio, pro se. Mr. H. E. Bacon, of Cin- 
cinnati, Ohio, for respondent. Mr. John J. Curry, Examiner, 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 

On April 2, 1946, Mrs. Etta Ogden, complainant, filed a complaint 
under the provisions of the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 1940 ed. 181 ef seg.), seeking reparation in the 
sum of $81.20 from H. FE. Bacon and Mary U. Ulrich, respondents, 
doing business as George Blong & Company, a commission firm, 
registered to do business at the Union Stock Yards, Cincinnati, Ohio. 
It was alleged in the complaint that complainant, on January 4, 1946, 
shipped one hog, weight 600 pounds, by truck to the stockyards where 
it was consigned to respondents for sale on a commission basis by 
H. A. Lucas, complainant’s truck driver. It was further alleged that 
the animal was in good shape upon arrival, but that on January 8, 
1946, respondents informed complainant that the hog had died after 
its arrival at the stockyard. 

Respondents, in their answer, denied liability, but thereafter settled 
the claim by the payment of $52.70 to the complainant. 


Since the parties have settled the matter amicably between them- 


selves, the proceeding is herewith dismissed, 
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(A. D. 1364) 


In re MARKET AGENCIES AT THE Sioux City Stock YarRps. P&S Doc. No. 308. 
Decided December 13, 1946. 
Modification of Rates and Charges 


Rates and charges now in effect are modified and as modified are continued 
in effect to and including December 31, 1946, unless modified or extended. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. D. H. Cunningham, of Sioux City, Iowa, for respond- 
ents. Mr. John B. Poindexter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 
On June 28, 1946 (5 A. D. 453), an order was entered in this pro- 
ceeding, with certain modifications, continuing in effect through De- 
cember 1946, the rates then being charged by respondents. 


On October 15, 1946, the respondents filed a petition for modifica- 
tion of such order, requesting an increase in their rates and charges 
from 50 cents per head to 60 cents per head for their services in buy- 
ing slaughter cattle other than bulls and calves, and an increase from 
$12 to $15 on the carload minimum, and from $15 to $18 on the car- 
load maximum. 

On November 12, 1946, the Livestock Branch, Production and 
Marketing Administration, filed an answer to such petition, recom- 
mending that the increases in rates requested by respondents be 
granted. Notice of the petition for modification was published in 
the Federal Register on November 15, 1946 (11 F. R. 13495), but no 
objection to such requested increase in rates has been filed. Ac- 
cordingly, respondents shall publish and file a supplement to their 
tariff: number 14 setting forth the following rates: 


Cattle for Immediate Slaughter: The charge shall be 60¢ per head with 
a minimum of $15.00 per car and a maximum of $18.00 per car. Bulls, 
(Supplement No. 4, effective December 17, 1945), 95¢ per head with a 
minimum of $15.00 per car. Calves, 50¢ per head with a maximum of 
$18.00 per single-deck rail car; $25.00 per double deck. Minimum 
charge 90¢. 

Supplement No. 1, Effective July 14, 1943: Buying charges for trucked 
out cattle shall be 60¢ per head; bulls 95¢ per head. 


In view of the necessity for immediate relief, the foregoing rates 
shall become effective on December 17, 1946, and shall remain in 
effect to and including December 31, 1946, unless modified or ex- 
tended. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 
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(A. D. 1365) 


In re The Peoria Union Stock Yards Company. P&S Doc. No. 5. Decided 
December 18, 1946. 


Modification of Rates and Charges 
Provisions of the Order of November 28, 1945, prescribing rates and charges 
for the respondent, modified with respect to the basis upon which resale 
charges are assessed against dealers at the stockyard, and as thus modi- 
fied continued in effect until May 31, 1947. 


Mr. Elmer J. Scott for Production and Marketing Administration. Mr. C. B. 
Heinemann, Jr., of Washington, D. C., for respondent. Mr. T. Vincent 
Griffith, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 
This is a rate proceeding under the Packers and Stockyards Act. 


1921 (7 U.S.C. 181 et seg.), in which rates were prescribed by the 
Secretary of Agriculture on June 30, 1924. Various modifications 
of the rates thus prescribed have been ordered from time to time. 
An order entered on November 28, 1945 (4 A.D. 929), prescribed 
certain modifications in the rates and charges of the respondent to 
be effective until and including November 30, 1946. 

On October 31, 1946, the respondent filed its fourth petition for 
modification in which it seeks (1) a slight modification of the basis 
on which resale charges are assessed against dealers at the stockyard, 
and (2) to continue to maintain its present rates, as modified and 
authorized in the supplemental order of November 28, 1945, supra, 
for an additional period to and including May 31, 1947. Pending 
decision and order upon the petition thus filed, the rates and charges 
prescribed by the order of November 28, 1945, which were due to ex- 
pire on November 30, 1946, were continued in effect by an order of 
the Judicial Officer on November 18, 1946. Notice of the petition 
was published in the Federal Register on November 15, 1946, and 
no objections to the requested modification and extension of the 
present rates and charges have been filed. 

In its answer, filed on November 21, 1946, the Production and 
Marketing Administration stated that it interposed no objection to 
the granting of the petition of the respondent, but recommended 
that any order entered herein provide for the continued filing of 
monthly reports and also that at the end of the effective period of 
such an order, basic rates will again become effective, unless other 
wise ordered by the Secretary. 

Items 1, 2, and 3 of Section 1 of respondent’s present tariff now 


provide as follows: 
Item 1. 

Yardage charges including use of facilities, handling, one certified 
weighing and privilege of the market, will be collected on all live- 
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stock (or deadstock) sold through these yards at the following rate 
in cents per head: 
Received by Received other than 


railroad by railroad 
NO et ge pa Se eh 35 35 
Calves (300 lbs. and under) ________-_- 20 20 
RN sec l e  R 15 15 
Panties RNC APOE So kee 10 10 
Perses- and mties —....-......--...... 35 35 


Item 2. 

Charges will be collected on all livestock reweighed on the market 
(except livestock reweighed by dealers for the purpose of complet- 
ing shipments for immediate slaughter) at the following rate in 
cents per head: 


oT ONES Smee Saeki ea eS eT Pate eg ee ee 18 

Calves __- A a ek ae Sa OE Ee at ee eal ke 

ies Oe Nh oh hee a so AE AL Ec ee 8 

a) Sec ce ere lac es ea Sean e S ne Peale ees tte at RAR es Bt 5 
Item 3. 


Charges will be collected on all livestock reweighed by dealers 
for the purpose of completing shipments for immediate slaughter 
at the following rate in cents per head: 


Cathie ..-. SN Ae aa og eats Nita el eae ae aoe 5 
Calves Steir dee sitardtiaes sacimabiete etd a caleoteess, ° ie 
Hogs .- . Syleceebe et sos eee ee pee Soe, 
Sheep __ ; ‘ iat ie oer, peaceaiera: sade 


The respondent petitions to have the foregoing items in its present 
tariff amended to read as follows: 
Item 1. 

Yardage charges including use of facilities, handling, weighing 
and privilege of the market, will be collected on all livestock (or 
deadstock) sold through these yards or resold by regular selling 
agencies at the following rate in cents per head: 

(Rates same as in Item 2 of present tariff, stated above.) 

Item 2. 

Charges will be collected on all livestock resold on the market 
(except as specified in Items 1 and 3 of this Section 1) at the fol- 
lowing rate in cents per head: 

(Rates same as in Item 2 of present tariff, stated above.) 

Item 3. 

Charges subject to the right of this Company to demand full 
proof of the facts making this Item applicable will be collected on 
all livestock resold or reweighed for shipment off the market at the 


following rate in cents per head: 
(Rates same as in Item 3 of present tariff, stated above.) 
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Accordingly, the respondent shall file an amendment to its exist- 
ing tariff to provide for the requested modifications, as noted above. 
The respondent shall continue to file monthly operating reports as 
consented to in paragraph numbered 10 of the respondent’s fourth 
petition for modification. 


The provisions of this order shall remain in effect to and includ- 
ing May 31, 1947. After that date the legally prescribed rates exist- 
ing prior to the order of the Assistant to the War Food Admini- 
strator dated March 14, 1945 (4 A.D. 185), shall again be in effect 


unless otherwise ordered. ; 


Any petition for extension or modification of the provisions of 
this order shall be submitted on or before May 1, 1947. 

Copies hereof shall be served upon the respondent and the Produc- 
tion and Marketing Administration. 


(A. D. 1366) 


LUTHER SCHMIDT v, SCHROEDER Live Stock Commission Company. P&S Doc. 
No. 1734. Decided December 18, 1946. 


Dismissal of Complaint for Reparation—Failure to Show Lack of 
Reasonable Stockyards Services 


Complaint for reparation against commission firm dismissed where evidence 
disclosed that complainant’s cow was lost at stockyard through no fault 
of respondent.* 


Mrs. Louise Q. Beyer, of Garner, Lowa, for complainant. Mr. H. R, Park, of 
Chicago, Illinois, for respondent. Mr. Joseph E. Quin, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a reparation proceeding arising under the Packers and 
Stockvards Act, 1921, as amended (7 U.S.C. 1940 Ed. 181 e# seq.). 
A complaint was filed with the United States Department of Agri- 
culture on February 14, 1946, alleging that the respondent had failed 
to account for one cow consigned by complainant to respondent at 
the Union Stock Yards. Chicago, Illinois, for sale, and delivered 
to said stockyards on December 17, 1945. Reparation is sought 
for the value of the animal allegedly delivered. 

The respondent, by way of answer, wrote the Department of Agri- 
culture that the cow in question had not been delivered to respond- 
ent by the Union Stock Yards and that all cattle of complainant 
received from said stockyards were properly accounted for to com- 


plainant. Ui 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed 
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The respondent requested an oral hearing, which was held at 
Chicago, Illinois, on August 5, 1946, before Joseph E. Quin, of 
the Chicago office of the Office of the Solicitor, United States De- 
partment of Agriculture, who had been designated to act as Exam- 
iner. The complainant was represented by Louise Q. Beyer, Attor- 
ney at Law, Garner, Iowa, and the respondent. by H. R. Park, of 
Chicago, Illinois. 

The pertinent facts in this proceeding are not in dispute. They 
reveal a curious chain of happenings, mistakes, misconceptions and 
attempts to remedy earlier, apparent mistakes, all contributing to 
the situation which resulted in the damage complained of. 

John Breevaart, a truck driver, was called as a witness for com- 
plainant and testified that he undertook as an employee of one 
Hugh Jones to take eighteen head of cattle by truck from Towa 
to the stockyards at Chicago. Thirteen of these eighteen head were 
consigned from Garner, Iowa, and included eight consigned by 
Rudy Larson to the W. O. Jennings’ commission agency, and five 
consigned by the Garner Shipping Association to the respondent. 
The remaining five cattle were from Klemme, Iowa, and were con- 
signed to the respondent. Four of these belonged to the complain- 
ant and the fifth to one Albert Kudej. : 

John Breevaart testified that Hugh Jones made out the “Truck 
Consignment” tickets on these cattle and that he, Breevaart, did 
not load the cattle at Garner, Iowa, or see them loaded into the truck, 
but that he, with Tom Palmer and Melvin Jones, loaded the five 
cattle at Klemme, Iowa, into the truck, counting them and checking 
the markings which had been put on the cattle with stockman’s 
chalk (a composition of chalk and paint). He testified also that 
Hugh Jones, Melvin Jones and Tom Palmer loaded the cattle at 
Garner, Iowa, and that Palmer later told him that he, Palmer, did 
not count the cattle loaded there, did not know of any count being 
taken and did not think that one was made. 

All of these cattle loaded onto the truck, except those shipped 
ly Larson, bore distinguishing marks as listed on the Truck Con- 
signment tickets. The Garner Shipping Association cattle were 
marked with paint. 

Only seventeen cattle were unloaded from the truck at the Union 
Stock Yards at Chicago—around 4:00 a.m., on December 17, 1945, 
while it was still dark. Breevaart stated that he and the yard- 
man for the stockyards sorted the cattle according to their distin- 
vuishing marks or lack of marks and according to the commission 
firms to which they were consigned, using a flashlight to determine 
the markings or lack of markings. It was found that there were 
only seven head of the cattle consigned by Rudy Larson to the 
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W. O. Jennings’ commission agency instead of the eight head called ° 
for by the Truck Consignment ticket. These seven head were 
yarded in one pen and the remaining ten head (all consigned to re- 
spondent and including the four belonging to the complainant) 
were yarded in a separate pen a considerable distance away from 
the other. Breevaart was asked to sign a ticket or paper showing 
that one of the consigned cattle was not received by the stockyards, 
and did sign some such document. 

The carbon copy of the Truck Consignment ticket for the five 
head consigned by the Garner Shipping Association which was 
picked up by an employee of the respondent about 6:30 a.m. the 
same morning (Defendant’s Exhibit 1A) showed that only four 
head of these cattle were received by the stockyards. The ticket 
bears a carbon impression of the written name of “Brevaart” or 
“Brevaat.” Neither the similar carbon copy of the Truck Consign- 
ment ticket for the cattle shipped by the complainant nor that for 
the one head shipped by Albert Kudej (Defendant’s Exhibits 1B 
and 1C, respectively), show a changed count and neither bears the 
purported signature of Breevaart. Breevaart testified that he in- 
tended to sign and thought he had signed a paper showing that the 
count of Larson’s cattle was one short, that the paper he signed was 
not a Truck Consignment ticket like those offered in evidence, and 
that the signature on Defendant’s Exhibit 1A is not his. To show 
that the purported signature did not correspond to his, he pointed 
out that the name was misspelled on the ticket and, for purposes 
of comparison, produced a union dues account card (Plaintiff's 
Exhibit 2) bearing what he said was his signature, and wrote his 
name on three sheets of paper (Plaintiff’s Exhibit 3). It might 
well be judged from the exhibit signatures that Breevaart did sign 
the Truck Consignment ticket for the Garner Shipping Association 
rattle but it is, of course, immaterial in this proceeding against 
the respondent whether the signature on the ticket is or is not that 
of Breevaart. Testimony on this point is material in this proceed- 
ing only insofar as it may tend to confirm Breevaart’s testimony 
that one of Larson's cattle was missing when the truck was un- 
loaded and that all of complainant’s cattle were delivered to the 
stockyards. 

Respondent’s employee, Will Nally, picked up at the stockyards 
receiving office the respondent’s copies of the Truck Consignment 
tickets for the cattle of the Garner Shipping Association, complain- 
ant and Kudej, and went to the pen in which the ten cattle had 
heen yarded for the purpose of getting the cattle and taking them 
to respondent’s pen for sale. It appears from Nally’s testimony 
that only nine cattle were in the stockyards’ pen when he arrived 
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there, although this fact is not clear from doubt as his entire testi- 
mony may have related solely to the nine cattle that he received 
out of the pen from the stockyards’ key or yard man, the number 
called for by the three tickets considered together. Nally testified 
that the five cattle of the Garner Shipping Association were “there” 
and that there was “one short in another lot” but it is not certain 
that he was testifying of his own knowledge acquired at the time 
he got the cattle, that he checked the cattle in the pen against the 
tickets, or that he did anything except ascertain that he got from 
the designated pen the number of cattle shown on the three tickets. 
However, it does not seem likely that he would take nine out of 
ten cattle in a pen without checking the cattle against the consign- 
ment tickets and a check would have revealed that all cattle origi- 
nally called for by the three tickets were present. 

Mr. A. C. Schroeder, owner of the Schroeder Live Stock Com- 
mission Company, and John Hartman, cattle salesman for the re- 
spondent, testified that they sorted the nine cattle and checked the 
distinguishing marks they bore against the information on the Truck 
Consignment tickets and the supplementary information as to the 
markings on the Garner Shipping Associaticn cattle which was 
contained in a listing sheet or shipping statement sent to respondent 
by that association. These witnesses stated that five of the cattle 
were those consigned by the said association, three belonged to com- 
plainant, and the remaining one to Kudej, in other words that two 
of the Truek Consignment tickets were incorrect and that the short- 
age of one head was in complainant’s consignment instead of that of 
the Garner Shipping Association. 

The testimony of Nally, Schroeder and Hartman as to the identity 
of the nine cattle received is verified by the circumstance that it 
does not appear that there was any cow among the five cattle sold 
for the Garner Shipping Association which was of a weight corre- 
sponding to the cow for which the complainant seeks reparations. 
Mr. Albert Schmidt testified for the complainant that the missing 
cow weighed 1,100 pounds at Klemme, Iowa, and the complainant 
seeks payment for the cow at a weight of 1,050 pounds at Chicago 
(presumably allowing for shrinkage). The lightest cow sold by the 
respondent for the Garner Shipping Association weighed 1,170 
pounds when sold at Chicago after shrinkage had occurred. 

The evidence presented at the hearing and here outlined points 
strongly to the fact that the Union Stock Yards, Chicago, Illinois, 
is responsible for the missing cow of complainant not being deliv- 
ered to respondent but, as the stockyards is not a party to these 
proceedings, it is neither necessary nor appropriate that a finding 
as to its prime responsibility for the situation be entered in this 
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report. As the complainant seeks reparation from the respondent, 
the question here to be determined is whether the loss suffered by 
the complainant was occasioned by the failure of respondent to per- 
form the duties imposed upon it by the Packers and Stockyards 
Act or regulations issued pursuant to the act. 

Mr. Schroeder admitted that he did not call the discrepancy be- 
tween the Truck Consignment tickets and the cattle received to the 
attention of the stockyards company or do anything else to locate 
the missing animal. He gave as his reason for not doing so that, 
since only nine of the total consignment of ten cattle were shown 
to have been received by the stockyards and a total of nine from 
such consignments were turned over to him, he had believed that 
the cattle had been turned over to him as received and that an error 
had been made in checking the cattle into the stockyards in the 
dark or in marking the changed count on the Truck Consignment 
tickets. 

Looking back, one realizes that, if respondent had brought the 
facts in his possession to the attention of the stockyards at the time, 
the true situation might have been brought to light and complain- 
ant’s missing cow located, either in the pen in which the W. O. 
Jennings’ commission agency cattle were yarded or possibly even 
in the pen from which the other nine cattle consigned to the re- 
spondent were taken. However, the legal problem now faced is 
whether the respondent under the circumstances was so negligent 
in failing to make inquiry as to the missing cow that failure to do so 
constituted lack of reasonable care of complainant’s cattle so that 
respondent may be said to have violated Section 304 of the Act by 
failing to furnish reasonable stockyards services. 


FINDINGS OF FACT 

1. The complainant, Luther Schmidt, is an individual whose ad- 
dress is Klemme, Iowa. 

2. The Schroeder Live Stock Commission Company, named as 
respondent, constitutes the form and style under which A. C. 
Schroeder does business and is a registered marketing agency pur- 
suant to the Act, with address and place of business at the Union 
Stock Yards, Chicago, Illinois. 

3. On December 16, 1945, the following cattle were consigned 
to marketing agencies at the Union Stock Yards, Chicago, Illinois: 


(a) Bight cattle, on which no distinguishing marks were placed, from 
Garner, Iowa, by Rudy Larson to W. O. Jennings; 

(b) Five cattle, bearing distinguishing marks in paint, from Garner, 
Iowa, by Garner Shipping Association to respondent; 

(c) Four cattle, bearing distinguishing marks in stockmen’s chalk, 
from Klemme, Iowa, by complainant to respondent; 
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(d) One cow, bearing a distinguishing mark in stockmen’s chalk, 
from Klemme, Iowa, by Albert Kudej to respondent, 

ft. ‘Transportation of the consigned cattle was handled by Hugh 
Jones, trucker, and the truck used was driven by John Breevaart. 
Hugh Jones made out truck consignment tickets covering these 
cattle and indicated on the tickets those distinguishing marks placed 
on the cattle. There is no evidence that all of the thirteen cattle 
at Garner, Iowa, were loaded onto the truck. The five cattle at 
Klemme, Iowa, were loaded onto the truck. 

5. John Breevaart left Klemme, Iowa, with the truckload of 
cattle about 11:00 a.m., on December 16, 1945, arriving at the Union 
Stock Yards, Chicago, Illinois, about 4:00 a.m., on December 17, 
1945, with seventeen of the consigned eighteen head. 

6. One cow of the eight head consigned by Rudy Larson was 
missing when the cattle were unloaded from the truck at the stock- 
yards. Breevaart signed a Truck Consignment ticket or other paper 
in verification of the receipt by the stockyards of one head of cattle 
less than was shown on the Truck Consignment tickets. The seven 
-attle consigned to W. O. Jennings were yarded in one pen and the 
ten consigned to respondent (including complainant’s four) were 
yarded in another pen a considerable distance from the first. The 
stockyards delivered to an employee of respondent about 6:30 a.m., 
on December 17, 1945, carbon copies of the Truck Consignment 
tickets for the ten cattle consigned to respondent. The ticket for 
the Garner Shipping Association cattle indicated that one head was 
missing and had-the name “Brevaart” or “Brevaat” written on it 
as trucker’s verification of the unloading count. Said employee of 
respondent proceeded to the pen in which the cattle consigned to 
respondent were yarded and received nine head from the stock- 
yards employee in charge. Respondent and an employee checked 
said nine head of cattle by marks, against the Truck Consignment 
tickets and against a shipping statement or listing sheet received 
from the Garner Shipping Association which gave more specific 
information as to the kinds of marks painted on the cattle con- 
signed by the association. It was determined that the Truck Con- 
signment tickets did not conform to the cattle received by respondent 
in that all of the Garner Shipping Association cattle were at hand 
and that one of complainant’s cattle was missing instead. 


7. The cow, for which complainant seeks payment, was not de- 
livered by the Union Stock Yards to respondent. 


8. Respondent did not call to the attention of the operators of 
the stockyards the discrepancy between the cattle received from the 
stockyards and the Truck Consignment tickets delivered to respond- 
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ent, and failed to take any action to locate the complainant’s miss- 
ing cow. 

9. There is nothing in the record of this proceeding which would 
indicate that respondent under the circumstances had any reason 
to believe that inquiry of the operators of the stockyards or other 
investigation would reveal the presence of the missing cow at the 
Chicago Union Stock Yards. 

10. The value of the missing cow is fairly set at $118.13, com- 
puted by multiplying a weight of 1,050 pounds at the stockyards 
by $11.25 per hundredweight. 

11. The complainant set up a claim covering non-itemized and 
unproved damages of approximately $75.00 for cost of transporta- 
tion, lodgings and meals on trips to Chicago occasioned by the loss 
of the cow and the cost of filing of claim for reparations under the 
Act. 

CONCLUSIONS 

It cannot be said that the respondent was so remiss or careless in 
the handling of complainant’s consignment of cattle as to have 
been negligent in discharging his duty to complainant and to have 
failed ‘to render reasonable services. The burden of proof rests upon 
the complainant to show by a preponderance of the evidence that the 
respondent failed in his obligations under the Packers and Stock- 
yards Act. It is concluded that the respondent has not violated 
the provisions of the Act. Complainant’s claim for reparations 
must, therefore, be disallowed. 


ORDER 
The complaint is hereby dismissed. 
A copy hereof shall be served on each of the parties by regis- 
tered mail or in person, and, except as to service, this order shall 
become effective 15 days after this date. 


(A. D. 1367) 


In re New Jersey Coop Company, INc., ef al. P&S Doc, Nos. 553, 554, and 555. 
Decided December 20, 1946. 
Supplemental Order—Extension of Temporary Rates 
Respondents’ petition requesting extension of temporary rates for a period of 
one year granted, subject to the provision that respondents continue to 
file reports on a monthly basis.* 
Mr. John J. Curry for Production and Marketing Administration. Mr. Ira W. 


Caldwell, Secretary, Hoboken, N. J., for respondent. Raymond J. Lynch, 
oxaminer, 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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SUPPLEMENTAL ORDER 

On November 25, 1946, the respondents filed a petition request- 
ing a continuation of the temporary rates and charges authorized 
under the provisions of orders heretofore entered in this docket, 
the last of which orders having been entered on January 15, 1946 
(5 A.D. 12). 

The Livestock Branch in its answer recommended that the rates 
and charges now in effect be continued to and including December 
31, 1947, provided, however, that respondents continue to file month- 
ly reports as heretofore required. 

Accordingly, the aforesaid rates and charges are continued in 
effect to and including December 31, 1947, unless otherwise ordered 
before that date. Respondents shall also continue to file monthly 
reports as required by prior orders entered herein. 

Any petition for a further extension or modification of the pro- 
visions of this order shall be submitted on or before November 


30, 1947. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1368) 


In re Bowles Livestock Commission Company. P&S Doc. No. 1647. Decided 
December 20, 1946. 
Cease and Desist—Violations of Act—Suspension of Registration 


Respondent, a market agency, is ordered to cease and desist from making 
false entries in its records and in reports to the Department of Agricul- 
ture, and from failing to keep records correctly showing all transactions 
involved in its business, to deposit the gross proceeds received from the 
sale of livestock on commission in a separate bank account, and since 
respondent partnership does not realize the seriousness of its violation, 
its registration as a market agency is suspended for a period of 15 days.* 


. John J. Murray for Production and Marketing Administration. Mr. Alez- 
ander McKie, Jr., Omaha, Nebraska, for respondent. Mr. John B. Poin- 
dexter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 e¢ seg.), was instituted on August 16, 1944, 
by a complaint charging the partners of the respondent, Bowles 
Livestock Commission Company, Omaha, Nebraska, with filing a 
false report, making improper entries in records, and lending cus- 
tomers’ funds to a partner. Respondent admitted the facts and 
waived a hearing, but when Examiner John J. Curry recommended 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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that its registration be suspended, respondent excepted and requested 
that the matter be remanded for oral hearing, complaining especially 
of the examiner’s statement that it was a practice for respondent 
to make the loans. On October 16, 1945, we granted the request to 
remand. Reference is made to that decision, 4 A.D. 849, for further 
details of what had occurred up to that point. 

An oral hearing was held on January 25, 1946, before John B. 
Poindexter, Office of the Solicitor, who was assigned by an Acting 
Associate Solicitor to act as examiner in the place of John J. Curry, 
who was out of the city. At respondent’s request. the hearing was 
in Washington, D. C., instead of Omaha. Win C. Davidson, a 
member of the respondent partnership, was the only witness who 
testified, but later a deposition was taken in Omaha of J. J. Donog- 
hue, respondent’s bookkeeper. There is no dispute of the facts 
deemed material, which are shown below in the Findings of Fact. 
They were admitted from the first. As the testimony of the two 
witnesses was in the nature of explaining, evaluating, and drawing 
conclusions from facts rather than in establishing or denying them, 
the testimony will not be summarized here. but some of it will be 
mentioned below in the Conclusions. 

On April 15, 1946, respondent filed a suggested order. recom- 
mending a cease and desist order. On April 26. complainant recom- 
mended an order as proposed by Examiner Curry. except that the 
suspension should be for 30 days instead of 15 days. In his report, 
issued on August 27, 1946, Examiner Poindexter recommended a 
cease and desist order only, stating that suspension was not necessary 
because no shippers had been harmed by the violations, respondent 
had not profited by them. and Mr. Davidson had a good record. 
Complainant excepted on October 2. renewing its request for the 
suspension. Thereafter the record was submitted to this office. where 
this decision has been prepared. 


FINDINGS OF FACT 

1. Respondent is a partnership consisting of Win C. Davidson. 
who owns an 85 percent interest in respondent, Martin H. Heller, 
who owns 10 percent, and James A. Bauer, who owns 5 percent. At 
all times material herein, it engaged and was registered under the 
act as a market agency at the Union Stock Yards. Omaha, Nebraska, 
a stockyard posted as subject to the act (9 CFR 204.1). 


2. On February 26, 1944, respondent filed with the Department 
of Agriculture its annual report for 1943. showing that on Decem- 
ber 31, 1943. it had $2.615.10 cash in the bank. $2,319.39 in notes 
receivable, and no liabilities, but in fact it had a bank overdraft 


of $3,707.40, $251.53 in accounts receivable, and liabilities of $2.,- 
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814.47 accounts payable to the trade and $900.50 account payable t> 
an employee, besides the bank overdraft. 

3. Respondent issued to itself a check for $2,814.47, dated De 
cember 30, 1943, payable to itself, and on December 31, 1943, debited 
the account of Ed Hamata, a country trader, with this amount, thus 
closing out the account payable to Hamata. Respondent kept pos- 
session of the check. On January 1, 1944, respondent credited the 
Hamata account with this amount, and on January 4, 1944, de- 
posited the check in its account in the bank. 

4. On December 31, 1943, respondent issued to itself a check 
for $900.50, payable to itself, and debited the accounts of J. Bauer, a 
partner, and C. A. Heikes and L. Mongerson, employees. On Jan- 
uary 1 and 4, 1944, these accounts were credited with the amounts 
they had been debited, and the check was deposited to respondent’s 
bank account. 

5. On December 30, 1943, respondent issued to itself a check for 
$251.53, payable to itself, and on the next day credited the account 
of Earl G. Cumming, a trader. On January 3, 1944, the Cumming 
account was debited and the check deposited in respondent’s bank 
account. 

6. About January 8, 1944, respondent issued to Win C. Davidson 
a check, dated December 31, 1943, for $10,000, payable to Davidson, 
and credited his capital account. Davidson endorsed the check and 
left it with respondent’s bookkeeper. On January 3, 1944, David- 
son’s account was debited with the amount of the check, and the 
check was deposited in respondent’s bank account. 

7. During 1942 and 1943 respondent loaned money to Win C. 
Davidson, the amount being $23.000 on December 31, 1943. Part 
of the money so loaned belonged to shippers of livestock handled 
hy respondent. 

8. On December 31, 1943, respondent issued a check for $214.06 
to itself and debited its hay and grain necount with this amount, 
thus reducing the gain in this account. The next day the hay and 
grain account was credited with the amount, and on January 4, 
1944, the check was deposited in respondent’s bank account. 

9. On December 31, 1943, respondent made an entry transferring 
$250 from its hay and grain account to its error and adjustment 
account. With the $214.06 mentioned in Findine 8, this cleared 
the balance in the hay and grain account, thus concealing the gain 
in this account. 

CONCLUSIONS 

The false record entries and false annual report constituted vio- 
lations of sections 401 and 402 of the act (7 U.S.C. 221, 222). See 
In re J. F. Sadler & Company, 4 A.D. 977 (1945), in which we sus- 
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pended a registration. The gain in the feed account shows that 
Yo shippers had been overcharged. It may be that feed accounts seldom 
6d balance to the penny and that the actual gain was not out of pro- 
es portion for the volume of feed involved, as respondent claims, but 
oe this does not excuse concealment of the gain. 
- Use of customers’ funds to help finance another business was an 
wt unfair and unreasonable practice in violation of sections 307 and 
312 of the act (7 U.S.C. 208, 213), and improper handling of such 
. funds is not to be tolerated. United States v. Donahue, 59 F.(2d) 
. 1019 (C.C.A. 8, 1932); In re Wootten Commission Company, 4 
" A.D. 98 (1945). 
i That there were violations was not denied. It remains only to 
* decide whether, in addition to a cease and desist order, respondent's 
. registration should be suspended. For this, the gravity of the vio- 
ss lations and the attitude of respondent are important. The deci- 
t sions cited above show that we regard making false record entries 
. and reports and misuse of customers’ funds as serious violations, 
k either of which warrants suspension of registration. Respondent’s 
attitude we shall consider below. 
1 In respondent’s favor is the fact that Davidson repaid his bor- 
‘ rowings when he was advised that he should not use customers’ 
funds, and that it does not appear that any person suifered actual 





financial loss from his borrowines or from the false records. Also. 





it does not appear that the partners actually knew that their book- 





keeper made the false entries, the claim being that they were out- 





side men and depended entirely on the bookkeeper for the inside 






work of keeping the records properly. 





Against respondent is the fact that persons connected with it do 





not seem to realize that the violations were serious. They look 






upon them as not substantial, but rather as merely technical, for 





which a cease and desist order is ample sanction. 






Respondent’s principal partner, its bookkeeper, and its counsel, 
the only persons connected with respondent who were heard from 






in this proceeding, assume that because Davidson was a man of 
considerable means and had ample credit at the bank, it was unim- 







portant that for ten years he had used respondent’s shippers’ pro- 
ceeds to finance his feed yard. They say the loans to him were 
safe, did not cause a loss to anyone, and did not even endanger 
prompt payment to shippers. Any unauthorized use of shippers’ 







proceeds by a market agency may damage the shippers, regardless 
of the wealth or position of the agency or any of its partners. Such 
proceeds are trust funds. and must be treated as such. See /n re 
CO. P. Poland. 5 A.D. 6. 10 (1946). 

Respondent’s counsel argued that as a matter of law suspension 
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is not authorized unless it is clear that respondent tried to defraud, 
and actually accomplished it to someone’s injury. We do not agree. 
Such matters should be considered in fixing the sanction to be in- 
voked, but they are not prerequisite to a suspension. 


It was argued for respondent that the entries involved in Find- 
ings 38, 4, and 5 did not affect respondent’s financial position be- 
cause credits were offset by debits, and that therefore the entries 
were not false. Records showing no accounts payable or receivable 
when there were such accounts misrepresent the situation they are 
supposed to reflect, and the entries which caused the distortion are 
clearly false. 


Concerning the $10,000 check of Finding 6, Davidson testified 
that Donoghue told him that the partnership would have an over- 
draft, that Davidson had a $10,000 balance with the partnership, and 
that the check would enable the partnership to use this balance to 
take care of the overdraft. Believing this, Davidson endorsed 
the check. It is difficult to believe that anyone would think re- 
spondent’s bank balance could be increased by issuing a check against 
it, but for present purposes we accept Davidson’s explanation of 
what he thought. It is also difficult to believe that Davidson thought 
the partnership owed him $10,000 when actually he owed the part- 
nership $23,000, but again we accept his testimony that such was 
the fact. Donoghue’s explanation is somewhat different. Accord. 
ing to him, to balance the books for the end of the year, he made 
an entry indicating a bank deposit on December 31. Actually the 
deposit did not go to the bank until January 3. The $10,000 check 
was one of the items making up the deposit. On December 31 he 
had not received the check and other items in the deposit, but antici- 
pated receiving them in January. The effect of the entry was simply 
to transfer the bank overdraft (checks issued by respondent but not 
yet received and paid by the bank) from December 31 to January 
3. The $10,000 was not Davidson’s balance, but an anticipation of 
what Davidson would receive in January for cattle he would sell. 
Clearly this was false recording, and respondent’s counsel concedes 
that it was improper, but Donoghue deposed that his records were 
accurate and proper, and that he likes the way they were kept. 

Section 402 of the act (7 U.S.C. 222), incorporating by reference 
Section 10 of the Federal Trade Commission Act, makes willful 
false entries in records and reports unlawful. As Donoghue inten- 
tionally made the entries, knowing they were untrue, his action was 
willful within the meaning of the statute. It is contended that, as 
the partners did not know of the bookkeeper’s acts, the entries were 
not willful on the part of respondent, because willfulness of an 















5 A.D. 891 





In re BOWLES LIVESTOCK COMMISSION COMPANY 





employee is not imputable to the employer unless the employer di- 
rected it or approved it. But section 403 of the act (7 U.S.C. 223) 
provides that “When construing and enforcing the provisions of 
this Act, the act, omission, or failure of any agent . . . employed 
by any ... market agency .. . shall in every case also be deemed 
the act, omission, or failure of . . . such market agency .. .” We 
think that this goes further than merely stating the general rule 
as to the employer’s responsibility for the acts of his agent, and that 
the bookkeeper’s willfulness is also the partnership’s willfulness. 
The wisdom of extending the responsibility of market agencies for 
their agent’s acts is illustrated by the situation shown in this pro- 
ceeding. The partners seek to escape the consequences of the viola- 
tions by blaming the bookkeeper, but he is still employed, and his 
deposition indicates that he does not recognize that his acts violated 
the law. He insists that his records were accurate and conformed 
to a higher standard than the law requires, but when asked whether 
he was familiar with the act and the regulations under it. he said 
“T never have read anything on any of that stuff.” Apparently the 
employer has not been sufficiently concerned about the bookkeeper’s 
violations to correct them or to get him to familiarize himself with 
what the law requires of its records. We think this amounts to 
approval of the employee’s acts. If the partners choose to engage 
in a regulated business, theirs is the burden-to see that their busi- 
ness is conducted in accordance with law. 

The foregoing indicates that the respondent partnership does not 
vet realize the seriousness of its violations or its responsibility 
under the act. Issuance of a cease and desist order alone would 
probably only confirm its present views. Accordingly, the suspen- 
sion recommended by Examiner Curry should be ordered, in addi- 
tion to the cease and desist and requiring a separate hank aecount 
for shippers’ proceeds. 

We see no objection to respondent’s filing a corrected annual re- 
port for 1948, as it requested permission to do, but this should not 
excuse the filing of the false one. and the false one should remain 


— —- 

































on file. , 
SANCTIONS 


Respondent shall cease and desist from making false or incor- 
rect entries in its records and in reports to the Department of Agri- 
culture, and from failing to keep records correctly showing all trans- 
actions involved in its business. 

Respondent. shall deposit the gross proceeds received from the 
sale of livestock on commission in a separate bank account desig- 
nated as “Shippers? Proceeds Account” or some similar designation, 
and shall not transfer or withdraw funds therefrom except to pay 
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lawful marketing charges and to remit net proceeds to the shippers 
or customers. 

Beginning on the effective date of this order, respondent’s regis- 
tration as a market agency is suspended for 15 days. 

Copies hereof shall be served on the parties or their counsel of 
record. 

Except as to service, this order shall become effective on the 30th 
day after this date. 


(A. D. 1369) 


In re MARKET AGENCIES AT Forr Worrm Stockyarps. P&S Doc. No. 445. De- 
cided December 27, 1946. 
Supplemental Order—Increase in Rates and Charges 


Respondents’ petition requesting increased rates granted, the same to con- 
tinue in effect to and including June 30, 1947. 


Mr. John J. Curry for Production and Marketing Administration. Mr. Odus 
Smith, of Fort Worth, Texas, for respondents. Mr. John J. Murray, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Ofticer. 


SUPPLEMENTAL CONSENT ORDER 

By a supplemental consent order on August 16, 1946, respondents 
were authorized to put into effect certain rates and charges set out 
in that order and to assess rates and charges authorized by certain 
other orders, the last of which was entered on December 29, 1945 
(4 A.D. 1000). 

The respondents, by petition, have requested certain increases 
in rates applicable to sheep and the Livestock Branch has filed an 
answer by its attorney which states that the Branch “interposes no 
objection to the prayer of the petition filed by the respondents in 
this proceeding on November 8. 1946.” Notice of the Petition for 
Modification has been published in the Federal Register. 

Inasmuch as no objections to the proposed rates have been filed 
and the Livestock Branch is agreeable, the respondents may file a 
supplement to their existing schedule of rates and charges provid- 


ine for the following rates and charges: 


SHEEP Rates now Rates 
in effect Requested 
Consignments of one head and one head only $0.35 $0.40 
Consignments of more than one head: 
First 10 head in each 300 oO No increase 
Next 50 head in each 300 a seca obe 15 No increase 
Next 60 head in each 300 ; 06 08 
Next 130 head in each 300 02 04 
Next 50 head in each 300 1 .04 
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The terms and conditions of the order of December 29, 1946, supra, 
and the order of August 16, 1946, are continued in effect to and 
including June 30, 1947. 

Any petition for modification or extension of this order shall be 
filed on or before May 30, 1947. 

Copies hereof shall be served upon the respondents and the Live- 
stock Branch by registered mail or in person. 


(A. D. 1370) 
In re MARKET AGENCIES At Mississippr VaLiey Srock YARps, Sr. Louris, Mis- 
souRI P&S Doc. No, 1532. Decided December 27, 1946. 
Modification of Rates and Charges 


Rates and charges now in effect are modified and as modified are continued 
in effect to and including June 30, 1947, unless this order shall be modi- 
fied before that date. 


Ur, John J. Murray for Production and Marketing Administration. Market 
Agencies at Mississippi Valley Stock Yards, St. Louis, Missouri, pro se. 
Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 

On June 24, 1946, an order (5 A.D. 448) was entered extending 
the terms and provisions of the order of December 26, 1944 (3 A.D. 
1069), to and including December 31, 1946. The order of Decem- 
ber 26, 1944, supra, extended and modified the provisions of prior 
orders entered in this docket. The respondents by a petition filed 
with the Hearing Clerk on November 12, 1946, have requested that 
the temporary rates and charges: now in force be modified. The 
Livestock Branch, Production and Marketing Administration has 
recommended that the request be granted. 

Inasmuch as the modifications petitioned for may not be author- 
ized until a later date the terms and conditions of the order of De- 
cember 26, 1944, supra, are continued in effect to and including June 
30, 1947, unless this order shall be modified before that date. 

Copies hereof shall be served upon the respondents by registered 
mail or in person and upon the Livestock Branch, Production and 
Marketing Administration. 


(A. D. 1371) 
In re MARKET AGENCIES AT THE Sroux Crry Stock Yarps. P&S Doc. No. 308. 
Decided December 31, 1946. 
Increase in Rates and Charges 


Respondents’ petition requesting increased rates granted, the same to con- 
tinue in effect to and including June 30, 1947, unless modified or extended. 
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Mr. John J. Murray for Production and Marketing Administration. Mr. D. H. 
Cunningham, of Sioux City, Iowa, for respondents. Mr. John B. Poin- 
dexter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 

On June 28, 1946 (5 A.D. 453), an order was entered in this pro- 
ceeding, continuing in effect through December, 1946, the rates then 
being charged by respondents, with certain modifications. 

On November 29, 1946, the respondents filed a petition request- 
ing a continuance of the order of June 28, 1946, as modified, as 
well as certain other requested modifications. 

On December 27, 1946, the Livestock Branch, Production and 
Marketing Administration, filed an answer to such petition, recom- 
mending that the part of respondents’ petition requesting a con- 
tinuance of the orders now in effect be granted. Inasmuch as the 
parties are agreed that the rates now in effect should be continued, 
the rates now in effect are continued in effect to and including June 
30, 1947, unless modified or extended. 

This order shall become effective on January 1, 1947. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1372) 
Sam Locascio & Company v. C. L. Buck & Sons. PACA Doc. No. 4632. De- 
cided December 3, 1946. 


Failure to Pay Purchase Price 


Where complainant sold to respondent a carload of mixed vegetables, which 
was shipped to a third party at respondent’s request, failure of respondent 
to pay for the produce entitles complainant to an award of reparation 
for the purchase price.* 


Mr. Leon Ford, of Hammond, Louisiana, for complainant. Respondent pro se. 
Mr. Frederick W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.). In 
a formal complaint filed July 18, 1946, complainant alleges that on 
or about June 14, 1945, it sold to respondent a carload of mixed 
vegetables, and that respondent accepted the shipment but failed 
and refused to pay the agreed purchase price. An award of repa- 
ration is requested for the price, $2,328.90, less a credit of $600 for 
potato sacks furnished by respondent, or the net sum of $1,728.90. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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An investigation of the informal complaint received February 5, 
1946, was made by the Fruit and Vegetable Branch. The report of 
this investigation was filed in the record and is part of the evi- 
dence in the proceeding. A copy of the complaint and a copy of 
the report of investigation were served upon respondent on Sep- 
tember 26, 1946. A copy of the report was received by complainant 
on the same day. _ 


Respondent did not file an answer to the complaint. The rules 
of practice provide that the failure to file an answer constitutes 
a waiver of hearing and is deemed to be an admission of the facts 
alleged in the complaint (7 CFR,, Cum. Supp., 47.8(c), as amended 
11 F.R. 224). 


FINDINGS OF FACT 

1. Complainant is a partnership composed of Sam Locascio, 
Sadie Depaula, John Locascio and Joe Tallo, doing business as Sam 
Locascio & Company, whose address is Hammond, Louisiana. 

2. Respondent is a partnership, composed of Mrs. C. L. Buck, 
C. L. Buck, Jr., and John E. Buck, doing business as C. L. Buck « 
Sons, whose address is Houma, Louisiana. At the time of the trans- 
action involved in this proceeding, respondent was licensed under 
the act. 

3. On June 14, 1945, complainant by oral contract sold to the 
respondent one mixed carload of vegetables for the total price of 
$2,328.90, f.o.b. Hammond. The commodities and prices were as 
follows: 169 bushels of green hot peppers at $3.50 a bushel; 364 
bushels of bell peppers at $3 a bushel; 18 bushels of unclassified 
peppers at $2.25 a bushel; 151 bushel boxes of cucumbers at $2.80 
a bushel; 51 bushels of eggplants at $3.10 a bushel, and 8 bushels 
of beans at $3 a bushel. 

4. Complainant was requested by respondents to consign the 
produce to Amato Fruit & Produce Co., at Denver, Colorado. 

5. On June 15, 1945, complainant delivered the produce in car 
IC 52039 to the railroad for shipment in interstate commerce from 
Hammond, Louisiana, to Denver, Colorado. 

6. No complaint was received by complainant from respondent 
concerning the produce in car IC 52039. 

7. Complainant admitted owing respondent $600 for potato 
sacks apparently furnished by respondent to complainant at the 
time of this transaction or at some previous time. The amount of 
damages claimed by complainant is the difference between the pur- 
chase price and the credit of $600, or a net sum of $1,728.90. 

8. Respondent failed to pay the amount claimed due by com- 
plainant, or any part thereof. 
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9. The informal complaint was filed February 5, 1946, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

In the informal complaint it was alleged that on August 14, 1945, 
respondent gave to complainant a check in the amount of $1,728.90, 
but the check was not paid, by the bank upon which it was drawn, 
due to insufficient funds. This matter was brought to the attention 
of respondent by the Branch. In subsequent letters to the Branch, 
respondent did not deny the alleged claim but, to the contrary, 
promised to make satisfactory arrangements directly with com- 
plainant. Respondent, however, failed to pay the purchase price 
or any part thereof. 

Respondent’s failure to pay promptly and fully the agreed price 
of the produce purchased from complainant less the admitted credit 
of $600 constituted a violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of $1.728.90, and the 
facts should be published. 


ORDER 
Within 30 days from the date of this order respondent shall pay 
to complainant $1,728.90, with interest thereon at 5 percent per 


annum from June 15, 1945, until paid. 
The facts and circumstances, as set forth herein, shall be pub- 
lished. 


Copies of this decision shall be served on the parties by regis- 
tered mail or in person, and, except as to the date of payment of 
reparation and service on the parties. this order shall become effec- 
tive 20 days after its date. 


(A. D. 1373) 


J. BASHAW v. CIty WHOLESALE Propucr. PACA Doc. No. 4615. Decided 
December 4, 1946. 


Failure to Pay Unpaid Claims—Effect of Failure to Answer Complaint 


Where various sellers of perishable agricultural commodities sold such com- 
modities to respondent who failed to pay the sellers and the latter trans- 
ferred and sold their several causes of action to complainant within nine 
months after accrual of such causes of action, and respondent failed to 
answer complainant’s complaint to recover the unpaid claims, it is held 
that respondent’s failure to answer is deemed an admission that the 
complaint is true and constitutes a waiver of an oral hearing. Repara- 
tion is awarded complainant, and the facts are ordered to be published.* 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, tor complainant. 
Mr. Raymond L. Dillman, Examiner. 

*Reference to other points involved in this case will be found in Index-Digest in this 

issue of Agriculture Decisions.—Ed. 
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Decision by Thomas J. Flavin, Judicial Officer. 








PRELIMINARY STATEMENT 

A formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a ef seq.) 
was filed on April 2, 1946. 

B. J. Bashaw, complainant, in effect alleges that during the 
months of June and July, 1945, various receivers of perishable agri- 
cultural commodities located at Philadelphia, Pennsylvania, sold 
the commodities (described in the findings of fact) to the respond- 
ent; that shipment of the commodities was made in interstate com- 
merce and they were sold at agreed prices f.o.b. Philadelphia, Penn- 
sylvania, and were accepted and received by respondent at that 
point: that respondent failed to pay the Philadelphia receivers the 
agreed sale prices of the commodities and thereafter they assigned 
their claims against the respondent to the complainant herein, who 
is the present owner and holder thereof. Complainant asks that 
he be awarded reparation against respondent in the total amount 

















of the unpaid claims. 






A copy of the complaint with a copy of the report of investiga- 
tion that was made by the ‘Regulatory Division. Fruit and Vege- 
table Branch, was served on respondent by registered mail at Allen- 
town, Pennsylvania, on July 29, 1946. At the same time. and as a 
part of such service, respondent was served with a letter signed 
by T. C. Curry, In Charge, Regulatory Division, Fruit and Vege- 
table Branch, informing respondent of the necessity of answering 
the complaint within 20 days after the date of such service, and 
that failure to answer would be deemed an admission of the truth 
of the complaint. and would also constitute a waiver of an oral 
hearing. in accordance with section 47.8(c) of the rules of practice 
(10 F.R. 2209 et seqg.). Notwithstanding such service of the com- 
plaint, report of investigation, and letter of explanation, respond- 
ent has failed to answer the complaint. The complaint is, there- 
fore, considered and disposed of on the basis of such default. 





















FINDINGS OF FACT 

1. Complainant is an individual whose post office address is 
Fruit Trade Building, Dock and Granite Streets, Philadelphia, 
Pennsylvania. 

9. Respondent is an individual, Paul Rader, who, during all times 
and dates hereinafter stated. was engaged in business at 1214 Gor- 
don Street, Allentown, Pennsylvania, under the name of City Whole- 
sale Produce. No license under the provisions of the Perishable 
Agricultural Commodities Act, 1930, has been issued to respondent, 
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although at the time of these transactions he was conducting such a 
business as required a license. 

3. During the period June 25 to July 21, 1945, the American 
Fruit Growers, and the other receivers named in column (1) under 
the designation “Names of Sellers,” sold to respondent, in the course 
of interstate commerce, the kinds and quantities of perishable agri- 
cultural commodities stated in column (2) at the agreed total prices 
stated in column (3). The perishable agricultural commodities de- 
scribed in column (2) were shipped from the States named in col- 
umn (4) and were sold to respondent at the total prices stated in 


column (3), f.0.b. Philadelphia, Pennsylvarfia. 


Sales of the com- 


modities that were made June 25 to June 29, 1945, did not become 
due and payable until the following Wednesday, July 4, 1945. 


(1) 

Names of Sellers 
American Fruit Growers 
Grant Berry 
Wm. B. Brown 


John DiGiacomo --- 
N. Feldman 

Louis Hanselman 
H. R. Hindle & Co 


ii oh ce 
Jones Produce -- 
«a “ 


“e “ 


National Marketing 
Service 


H. Rothstein & Sons-_-_- 
W. S. Sheehan & Co._-- 


“ “< 


W. J. Sickel 


Morris Simon - 
Smith & Jaus Co.___- 


“ “ “ &< 


Wm. B. Tanzola 


Chas, Taxin. Co.........- 
F. A. Urie & Co 


(2) 
Kinds and Amounts 
of Commodities 
20 pkgs. celery 
45 pkgs. corn 
17 pkgs. 
9 ay 


tomatoes 
huckleberries — 
egg plants --- 
blueberries ~ 
peppers ___-- f 
peas 
apples 
cabbage 
apples 
10 pkgs. peppers 
15 pkgs. peaches 
. peaches 
cantaloups --- 
. honeydews --- 
peaches 
lettuce 
cantaloups _- 
peaches 


1). 
4 ii 
oi 
15 pkgs. cucumbers 
ig * 
10 “ee 
10 pkgs. 
10 oi 
15 “ 


10 pkgs. 
15 “ honey balls -- 
. limas 
peaches 

15 pkgs. lettuce _ 

20 pkgs. apples 

20 bu. cucumbers 

21 pkgs. plants and pep- 
pers 

25 pkgs. peaches 

15 pkgs. beans 

23. CU* 

1 

28 pkgs. parsley, scal- 
lion, squash, on- 
ions, turnips ---- 

20 pkgs. cantaloups —-_- 

10 pkgs. sweet potatoes 


(3) 
Prices 
$120.00 
$115.00 
$ 51.00 
$ 27.00 
$ 54.00 
$ 14.00 
$ 67.50 
$ 74.55 


$ 40.10 
$112.50 


$ 35.00 
$ 67.50 
$117.50 
$ 46.25 
$ 51.75 
$200.00 
$ 55.40 
$112.20 
$ 70.00 


$ 40.10 
$ 84.15 
$ 25.50 
$ 46.75 
$ 83.10 
$ 20.00 
$ 35.00 


$ 47.25 
$100.00 
$ 93.75 


$ 60.00 
$ 52.75 


$112.20 
$ 42.70 


(4) 
Shipping 
Points 

Alla, Calif. 

New Jersey 
Monroeville, N. J. 
Virginia 

Egg Harbor, N. J. 
Swedesboro, N. J. 
New Jersey 

Rose Hill, N. C. 


Sherburne, N. Y. 
Wyoming, Del. 


Beaufort, N. C. 
Rosehill, N. C. 
Talbotton, Ga. 
Laurel Hill, N.C. 
Brawley, Calif. 
Persico, Ga. 
Salinas, Calif. 
Yuma, Ariz. 
Cornelia, Ga. 


Nyssa, Ore. 

El Centre, Calif. 
Riverhead, L. I. 
North Carolina 
California 
Sewell, N. J. 
Delaware 


New Jersey 
Georgia 
New Jersey 


Maryland 
New Jersey 


Blythe, Calif. 
Florida 
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(2) (4) 
(1) Kinds and Amounts (3) Shipping 
Names of Sellers of Commodities Prices Points 
W. J. Westcott Co..---_- 22 pkgs. cabbage --__- t $ 40.75 New Jersey 
# a Pl ccs 1s * eee. ...-=<- 
FD; Wilson... =... 50 pkgs. tomatoes _-_) $223.75 Virginia 
a Oe spt ia gt are GUN acccesceuss { 
“ es * meee Soe 14 pkgs. peaches ______ $ 49.00 Georgia 
Wolf & Cohen...-.-.-_--- 25 pkgs. peaches _____-_ $ 81.25 Georgia 
ee eee eae 40 “ as ete $140.00 North Carolina 
ne ® oes oe Masel $112.00 South Carolina 
5 Me a ee ee 25 “ lettuce ------- $ 25.00 New York 
Ss: & D. Wolf Ce......=. 15 pkgs. carrots —..__- $ 77.70 Arizona 
ee WE Fa eet 15 “ honey balls --- $ 94.65 California 
. “ “awso--- ft “™ cantaloupe --- § 44.17 California 
- bs . Sona . 50 “ tomatoes ---- $225.00 Texas 
” aw eee eee 10 ‘* cantaloups --- $ 63.10 California 
* Re ea Sie eee 30 “ tomatoes ---_ $142.50 Texas 
+ = 22S 15 “ cantaloups __- $ 94.65 California 
« s ori? ae eee 50 “ tomatoes ---- $250.00 Texas 
is Scie Siero sepa 11 “ honey balls -- $ 58.52 California 
- Ti Sak: Soe ae ee 10 “ cantaloups __- $ 63.10 California 
S ete. Vee sa 10“ melons ...... $ 56.10 California 
o e/a gee nae = ee 1@ * carrots —..... $ 51.80 California 
Yeckes-Eichenbaum, Inc. 15 pkgs. lettuce _______ $ 83.10 California 
si = _ 25 “ peaches ....- $ 93.75 Florida 
= « “ 15 “ cantaloups --- $ 85.15 Arizona 








4. The commodities named in column (2) of the foregoing find- 
ings of fact were received and accepted by respondent at either 
Philadelphia or Allentown, Pennsylvania, but respondent thereafter 
failed and refused to pay the sellers the agreed sale prices or any 
part thereof. 

5. On March 29, 1946, the consignors named in column (1) of 
paragraph 3 of the foregoing findings of fact, sold, assigned, and 
transferred, each for a valuable consideration, their claims against 
respondent to the complainant, B. J. Bashaw, who thereby became 
and now is the owner and holder thereof. 

6. The complaint was filed within nine months after the accrual 
and assignment to complainant of the various causes of action of 
the sellers named in column (1) of paragraph 3 of the foregoing 


findings of fact. 


CONCLUSIONS 


It is concluded that respondent’s failure and refusal to account 
and pay complainant, B. J. Bashaw,. the price of the commodities 
described in the findings of fact was, and is, in violation of section 
2 of the act. Reparation should be awarded complainant in the 
total amount of the unpaid claims which have been satisfactorily 
established by the verified complaint and exhibits thereto attached, 
with interest thereon at 5 percent per annum from August 1, 1945. 
The total of the unpaid claims awarded complainant is less than 
the total sum stated in the complaint because the proof fails to show 
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that all of the sales described in the complaint were made in inter- 
state commerce. The facts and circumstances should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $4,429.54, with interest thereon at 
5 percent per annum from August 1, 1945, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1874) 


UNITED Frurr Anp Propuce Coupany v. J. A. Trimpir Company. PACA Doc. 
No. 4625. Decided December 6, 1946. 
Unlawful Rejection—Default 


Where respondent claimed he rejected a carload of grapes purchased from 
complainant because of “very bad condition,’ but failed to answer the 
formal complaint or submit evidence in support of his contention, the 
facts alleged in the complaint are deemed to be admitted under the rules 
of practice and complainant is entitled to an award of reparation.* 


Vr. Henry T. Spievel, of Chicago, Illinois, for complainant. Miss Lenore H. 
Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial O flicer. 


PRELIMINARY STATEMENT 

By formal complaint filed July 2, 1946, under the Perishable 
Agricultural Commodities Act. 1930 (7 U.S.C. 1940 ed. 499a et seq.). 
complainant seeks to recover damages suffered by it as a result of 
respondent’s rejection of a carload of grapes. Complainant alleges 
that it sold respondent through the Ball Brokerage Company, of 
Scranton, Pennsylvania, a carload of grapes for an agreed price 
of $2.154.88. plus brokerage, and that the contract was on an f.o.b. 
shipping point acceptance final basis. Complainant states that the 
shipment. which was then rolling from loading point in California, 
was diverted to respondent at Bethlehem, Pennsylvania, and that 
the grapes so diverted were the kind, quality, and grade of grapes 
called for in the contract of purchase and sale. Complainant fur- 
ther avers that it tendered the grapes to respondent in accordance 
with the contract, but that respondent failed, neglected, and refused 
to accept the shipment, and that as a result thereof complainant 
was compelled to find another purchaser and sustained a loss on the 


resale. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions Ed. 
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UNITED FRUIT, ETC., COMPANY v. J. A. TRIMBLE CO. 5 A.D. 901 


A copy of the formal complaint and a copy of the report of in- 
vestigation were served on respondent by registered mail on Septem- 
ber 11, 1946. At the same time, and as a part of such service by 
mail, respondent was notified in writing that his answer to the 
formal complaint should be filed within 20 days after receipt of 
such notice and that, in accordance with section 47.8 (c) of th 
rules of practice, failure to file an answer would be deemed to be 
an admission of the allegations of the complaint. No answer to the 
formal complaint has been filed by the respondent, and the proceed- 
ing is being disposed of on the basis of such default. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of Abe Fine, Harry 
Fine, Louis Lerner, and Rose Lerner, doing business as United 
Fruit and Produce Company, whose post office address is St. Louis. 
Missouri. 

2. Respondent is an individual, J. A. Trimble, doing business 
as J. A. Trimble Company, whose post office address is Bethlehem. 
Pennsylvania. Respondent was licensed under the act at the time 
of the transaction here involved. 

3. On or about October 16, 1945, complainant sold to respondent 
a carload of California Table Tokay grapes, consisting of 851 lugs 
U.S. No. 1 Gold Run Brand and 333 lugs uninspected, at the agreed 
price of $1.82 per lug f.o.b., plus brokerage of $25.00, or a total 
price of $2,179.88, of which price $150 was paid at time of sale. 
The contract was on an f.o.b. shipping point acceptance final basis 
and was negotiated by the Ball Brokerage Company of Scranton. 
Pennsylvania, which acted in the transaction as agent for both 
complainant and respondent. A standard confirmation of sale was 
mailed by the broker to respondent on October 16 and no objection 
was made to the terms of sale set forth therein. 

4, The kind, quality, and grade of grapes specified in the con- 
tract were shipped from Lodi, California, in car PFE 73074 on 
October 11, 1945. The car was diverted to respondent at Bethlehem, 
Pennsylvania, October 16, 1945, and arrived at destination Octo 
ber 22. 

5. Upon arrival at Bethlehem, respondent failed, neglected, and 
refused to accept the grapes in car PFE 73074 and the car was di- 
verted to Philadelphia, Pennsylvania, on October 23. 

6. The grapes were resold by the Charles Taxin Company, of 
Philadelphia, Pennsylvania, on October 26, 1945, for the net sum 
of $561.63. Respondent has failed to pay the complainant the ditfer- 
ence between the contract price, less the payment of $150, and the 


amount realized on resale, or any part thereof. 
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7. The formal complaint was filed on July 2, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

Although respondent has made no formal defense to the com- 
plaint filed against him, he stated in a letter to the Production and 
Marketing Administration during the course of the investigation 
that he agreed to buy the grapes in question upon one condition, 
that they must be sound on arrival. The broker stated that the 
grapes were not sold to respondent subject to the condition “sound 
on arrival,” and pointed out that if there had been such condition 
in the contract the confirmation would have so stated. The standard 
confirmation of sale was mailed to respondent on the day of the 
purchase and sale and no objection was made to the terms of sale 
stated therein. It is reasonable to assume that respondent would 
have taken exception to the omission of an important condition such 
as “must be sound on arrival,” had the parties made such a stipu- 
lation. While respondent claimed he rejected the grapes because 
of “very bad condition,” he failed to answer the formal complaint 
or submit evidence in support of his contention and, therefore, under 
the rules of practice (Sec. 47.8(c) ), the facts alleged in the complaint 
are deemed to be admitted. Respondent’s rejection of the grapes 


was a violation of section 2 of the act, and complainant should be 
awarded damages in the amount of the difference between the con- 
tract price, less the advance payment of $150, and the net amount 
realized on the resale. The facts should be published. 


ORDER 

Within 30 days from the date of this decision, the respondent shall 
pay to the complainant, as reparation, the sum of $1,468.25, with 
interest thereon at 5 percent per annum from October 22, 1945, 
until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1375) 


ERNEST E. FADLER COMPANY v. MArRTINOUS FRUIT Company. PACA Doc. No. 
4604. Decided December 16, 1946. 


Failure to Pay Balance of Purchase Price—Agreement Held as 
One of Sale, Not Consignment 


Where the oral agreement concerning a carload of potatoes is disputed, com- 
plainant contending it was a sale to respondent, and respondent contend- 
ing the potatoes were to be handled on consignment, it is held on the 
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basis of the evidence that the agreement was a Sale, and reparation is 
awarded complainant for the balance of the purchase price.* 


Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Mr. EB. 
Carlton Haseltine, of Springfield, Missouri, for respondent. Mr. Frederick 
W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.) In the 
formal complaint filed January 28, 1946, complainant alleges that 
respondent purchased a carload of potatoes after inspection on track 
at Springfield, Missouri. An award of reparation for $421.45 is 
sought for the balance of the purchase price, a part already having 
been paid. 

Respondent answering, denies that there was an agreement to 
purchase, and states that complainant asked it to handle the pota- 
toes, and that respondent resold them and remitted the total net 
proceeds. Respondent requests that the complaint be dismissed, and 
that it be awarded not less than $500 for “his expenses, attorney’s 
fees and costs, and his services as agent of complainant.” 

The amount claimed in the complaint does not exceed $500, and 
the shortened procedure method was followed in accordance with 
the rules of practice (7 CFR, 1945 Supp. 47.20, as amended, 11 
F.R. 224). 

A copy of the complaint and a copy of the report of investigation 
were served upon respondent on June 28, 1946. A copy of the report 
of investigation was served upon complainant on the same day. 

The carload of potatoes in controversy, car PFE 96951, arrived 
at Springfield, Missouri, on August 9, 1945, having been shipped 
from the State of Oregon. Frank L. Kenworthy, a partner in com- 
plainant company, telephoned from Kansas City, Missouri, to sev- 
eral dealers in Springfield in an effort to sell the potatoes. These 
prospective purchasers reported to complainant that the potatoes 
were not in good condition, and, therefore, they would not buy them. 
Kenworthy then called Phil E. Martinous, owner of respondent com- 
pany, and requested that he inspect the potatoes and submit an offer. 
The final agreement reached between these persons in a subsequent 
telephone conversaton on August 9, 1945, is the issue of fact in this 
proceeding. 

In complainant’s opening statement, signed by Frank L. Ken- 
worthy, it appears that in the second telephone conversation, Mar- 
tinous said the potatoes were not in the best condition but he would 
pay $2.10 per sack delivered. According to Kenworthy, he promised 
to sell to respondent if a reduction to $2 per sack could be obtained 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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from the original shipper, which would give complainant a 10 cent 
profit on each sack of potatoes. Kenworthy further stated that, be- 
cause of the reported condition of the potatoes, he notified respond- 
ent the sale would be “accepted on track at Springfield.” Later that 
day complainant wired respondent “OK Talked shipper down to 
$2.00. Deliver released yourselves Pacific 96951.” 

Respondent’s version of the oral negotiations is contained in its 
answering statement of facts. Therein respondent states that at 
complainant’s request he inspected PFE 96951; that the potatoes 
were wet, damaged, decaying, and unsaleable; that complainant said 
the potatoes, even if to be resorted, were worth $2 per sack but 
respondent refused to buy at any price; and that at complainant’s 
insistence, respondent agreed to find a buyer who would resort and 
remit $2 per sack for the salvaged potatoes. Respondent states that 
in accordance with this agreement he diverted the shipment to John- 
son Produce Company, Lebanon, Missouri, 

The shipment arrived at Lebanon on August 10, 1945. On or 
about August 14, respondent called the complainant by telephone. 
Respondent states that, on behalf of Johnson Produce Company, 
complainant was requested to reduce the price of $2 per sack for 
salvaged potatoes because the potatoes in the ends of the car were 
worthless and even those which had been resorted and sold were 
heing returned. Complainant denies this conversation and states that, 
over the telephone, respondent said he had resold the potatoes and 
his customer wanted an allowance. Complainant states that this 
it refused to give. 

During the investigation of the informal complaint by the Fruit 
and Vegetable Branch, respondent paid to complainant $125, and 
several times thereafter notified the Branch that the balance due 
and owing would be paid. The report of investigation also contains 
a photostatic copy of a statement, dated December 29, 1945, which 
respondent said was received from the Johnson Produce Company. 
In its answer, respondent relies upon this statement to justify the 
allegation that the $125 was a full remittance to complainant of the 
proceeds. ‘This statement, which is signed by Paul D. Johnson, reads 
as follows, with corrections in addition : 
$800.00 





400 sacks in all @ $2.00_---- 


152 sacks thrown out @ $2.00___-_- $304.00 

Freight bill from Oregon to Lebanon- 334.24 

Ice 27.70 661.94 
Net Proceeds - $138.06 


FINDINGS OF FACT 
1. Complainant is a partnership composed of Ernest EK. Fadler 
and Frank L. Kenworthy doing business as Ernest E. Fadler Com- 




























ERNEST E. FADLER CO. v. MARTINOUS FRUIT CO. 
pany, whose address is 311 Produce Exchange Building, Kansas 
City, Missouri. 

2. Respondent is an individual, Phil Eli Martinous., doing busi- 
ness as Martinous Fruit Company. whose address is 661 East Monroe 
Street, Springfield, Missouri. At the time of the transaction in- 
volved in this proceeding, respondent was licensed under the act. 

3. Car PFE 96951 containing 400 sacks of potatoes was shipped 
from Ontario, Oregon, on July 28. 1945, and arrived at Sprinetield 
on August 9, 

4. On August 9 respondent. having inspected the potatoes in car 
PFE 96951, agreed over the telephone to purchase the carload of 
potatoes from complainant at $2.10 delivered, “Accepted track 
Springfield. Missouri”. 

5. The total purchase price was S840. The freight charges from 
Oregon to Springfield of $293.55 were to be paid by respondent, 
leaving an amount due complainant of $546.45. 

6. Respondent diverted the shipment of potatoes in PFE 96951 
to Johnson Produce Company, Lebanon, Missouri. 

7. On October 4, 1945, respondent paid to complainant 8125, 

8. The informal complaint was filed on September 27, 1945, which 


was within nine months after the cause of action accrued, 


CONCLUSIONS ° os 

The only question in this proceeding is whether the transaction 
hetween the parties was a sale to respondent or a consignment. ‘The 
statements of the parties submitted in support of their respective 
positions are in direct conflict. Throughout the entire course of the 
proceeding. formal and informal, complainant has maintained con 
sistently its contention that the transaction with respondent was a 
sale. On the other hand. the letters, wires. and other documents 
received from respondent and constituting evidence of record are 
replete with inconsistencies. 

During the investigation of the informal complaint. respondent 
wired the Branch on September 27, 1945. %. . FADLER CALLED 
ME TO SELL FOR HIM AT A PRICE. T SOLD CAR FOR 
HIM TO JOHNSON PRODUCE CO. LEBANON MO. JOHN- 
SON CALLED ME THAT THE CAR WAS BAD & WANTED 
ADJUSTMENT ..” From this it would appear that respondent 
was acting merely as a broker or selling agent for complainant, The 
next day. however, respondent wired “. .. ROTTIEN POTATOES 
DAMAGE WAS CONCEALED IN CAR T ENTITLED TO 
PROTECTION SEE IF YOU CAN GET ME ALLOWANCE.” 
The logical inference arises from the request for protection that re 


spondent was not acting as a broker or selling agent but was the 
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purchaser of the potatoes. Several months later, in a letter dated 
February 14, 1946, respondent describes an entirely different potato 
deal. This time the assertion is to the effect that the potatoes were 
to be handled by the Johnson Produce Company on a “resorting and 
pay what it was worth” basis. The letter, when compared with the 
earlier statements by respondent, tends to disclose a third type of 
business relationship regarding the same potatoes. Then, in its an- 
swer respondent alleges “complainant solicited and requested that 
respondent handle by re-sorting and salvaging said goods ‘at a price’, 
or secure a member of the trade or anyone, to do so”. The apparent 
positions taken by respondent during the informal proceeding are 
not .only inconsistent with one another but appear to be irrecon- 
cilable with the allegation contained in the answer. 

Section 2 of the Perishable Agricultural Commodities Act pro- 
vides that it shall be unlawful “to fail or refuse truly and correctly 
to account and make full payment promptly.” Since the respondent 
did not submit an account sales to the complainant, it may be as- 
sumed that this obligation of consignment contracts, which is re- 
quired by the act, was not deemed, by respondent, applicable to the 
transaction in question. The absence of an account sales is con- 
sistent with a contract of purchase and sale. 

The evidence referred to and relied upon by respondent to sup- 
port the amount of $125 which was paid to complainant was the 
written statement received by respondent from Johnson Produce 
Company. This statement is dated December 29, 1945, more than 
five months after the transaction between the parties and four months 
after the dispute had arisen. Under these circumstances, little 
weight may be given to evidence of this character. 

After a consideration of the relevant evidence it is concluded that 
the potatoes in car PFE 96951 were sold by complainant to re- 
spondent after an inspection on track at Springfield, Missouri. 
Respondent’s failure to make full payment promptly was a violation 
of section 2 of the act. Reparation should be awarded to complain- 
ant for the purchase price less the payment of $125. Respondent’s 
counterclaim should be dismissed. The facts should be published. 


ORDER 

The counterclaim filed by respondent is dismissed. 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $421.45, with interest thereon at 
5 percent per annum from August 15, 1945, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
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and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1376) 


SCHOENBURG, Price & Co. v. YECKES-EICHENBAUM, INC. AND YECKES-EICHENBAUM 
OF PHILADELPHIA, INc. PACA Doc. No. 4467. Decided December 30, 1946. 
Failure to Pay Purchase Price—Waiver of Mistake in Delivery 


Where complainant sold to respondent a mixed carload of vegetables and 
shipped to New York instead of Philadelphia, and respondent ordered the 
shipment back to Philadelphia but refused to accept upon arrival claim- 
ing that the delay in arrival was due to complainant’s mistake in shipping 
to New York, held that respondent’s request for rediversion to Phila- 
delphia, with knowledge that the mistake had been made constitutes a 
waiver of mistake in delivery, and reparation should be awarded com- 
plainant for the purchase price.* 

Memorandum Sufficient to Satisfy Statute of Frauds 


Where complajnant contracted to sell produce to respondent and. the latter’s 
agent sent wire to respondent confirming the terms of the transaction, 
and the parties also exchanged wires relating to the specific carload, held 
that the wires, taken together, constituted a written memorandum signed 
by the respondent and its agent which was sufficient to satisfy the statute 
of frauds.* 


. Harold 8. Lansing, of Blanksten & Lansing, of Chicago, Illinois, for com- 

plainant. Mr. David Siskind, of New York, New York, for respondent 
Yeckes-Eichenbaum, Inc. Mr. Ned Stein, of Philadelphia, Pennsylwania, 
for respondent Yeckes-Eichenbaum, of Philadelphia, Inc. Mr. Joséph T. 
Murphy, Examiner. : 


Pecision by Thomas J, Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 

This reparation proceeding arises under the Perishable Agricul- 
tural Commodities Act, 1980 (7 U.S.C. 1940 ed. 499a et seg.). Com- 
plainant, a partnership consisting of Phylis Schoenburg and Manuel 
Price, is located at 1 South Water Street, Chicago, Illinois. Re- 
spondents are Yeckes-EKichenbaum, Inc., a corporation, located at 
355 Washington Street, New York, New York (hereinafter referred 
to as the New York Respondent) and Yeckes-Eichenbaum of Phila- 
delphia, Inc., likewise a corporation, with offices in the Fruit Trade 
Building, Philadelphia, Pennsylvania (hereinafter referred to as the 
Philadelphia Respondent). 

In this proceeding, complainant seeks an award of reparation for 
the purchase price of a mixed carload of broccoli and cauliflower. 
The transaction in dispute occurred on January 13, 1944. At that 
time the carload of produce was in transit from California. Com- 
plainant, in substance, alleges a contract to sell the carload to the 
New York Respondent, made through the latter’s broker, Julius C. 
Berman; the diversion by complainant of the shipment to New 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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York; a later diversion by the Philadelphia Respondent to Phila- 
delphia; and a resale of the produce by the latter respondent. ‘The 
complaint was filed against both respondents, partially at least, on 
the theory that they were operating as a single entity. The New 
York Respondent denies purchasing the shipment or authorizing the 
broker to do so. The Philadelphia Respondent admits that it con- 
tracted to purchase the produce but alleges that, contrary to in- 
structions of the broker, complainant diverted the carload to New 
York. Because of this alleged error, respondent repudiated the 
contract. The Philadelphia Respondent alleges that it resold the 
produce, in the absence of instructions from complainant, to mini- 
mize the damages, and counterclaims for charges incurred in han- 
dling for the account of complainant. The Statute of Frauds was 
pleaded by both respondents. 

An investigation of the complaint was made by the Production 
and Marketing Administration and the Report of Inve&tigation was 
tiled in this proceeding. Copies thereof were served on the parties 
on February 19, 1945, Copies of the complaint were served on the 
respondents at the same time. 

A formal hearing was held at Philadelphia, Pennsylvania, on Sep- 
tember 20, 1945, before Joseph T. Murphy, the Examiner, The par- 
ties were represented by counsel. The record includes testimony 
presented at the hearing by witnesses called on behalf of the parties, 
certain depositions, and the Report of Investigation. mi 

At the outset it appears that several questions of fact are raised 
by the pleadings. They are: to whom was the carload of mixed 
vegetables sold by complainant ?; if the carload was sold to the Phila- 
aelphia Respondent, was an error made in diverting the shipment 
io New York?; and if there was an error, by whom was it made? 

To properly appreciate the dispute, it is necessary to consider first 
the background of the transaction. Complainant and respondents 
are dealers in perishable agricultural commodities. For some time 


prior to January 15, 1944, and thereafter, respondents each employed 


the services of Julius O. Berman, a buying broker located in Chicago, 
Iinois. During that period Berman also represented other Eastern 
dealers in produce transactions. Berman had made a considerable 
number of purchases from complainant for each of the respondents. 
Although complainant knew these respondents were separate and 
distinct corporations, it used the term “Yeckes-EKichenbaum” indis- 
criminately in reference to them. 

Now consideration will be given to the specific transaction upon 
which the complaint is based. On January 15, 1944, Berman called 
Milton Schoenburg, General Manager of complainant. by telephone, 
and inquired as to the commodities which complainant had for sale. 
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Schoenburg quoted prices on a mixed carload of broccoli and cauli- 
flower, car SFRD 24043, which was then in transit, and stated it 
would be f.0.b. California acceptance final. According to Schoen- 
burg, Berman stated, “I think Yeckes-Eichenbaum can use that car.” 
and requested a short option to place a call to New York. A short 
time later, Berman called again and said “O.K. give that car to 
Yeckes-Eichenbaum.” Schoenburg testi‘ed that he said. “AIL right, 
Yeckes where?” and that Berman replied. *Yeckes-Eichenbaum, New 
York via the Pennsy.” Thereafter, complainant issued an order to 
the railroad to divert the shipment to New York. At about the same 
time, Berman sent a telegram to the Philadelphia Respondent in- 
forming it of the purchase and the terms. There is no statement in 
this telegram as to the intended destination, 

The evidence presented at the oral hearing on behalf of the New 
York Respondent substantiates its position that Berman never was 
authorized to purchase car SFRD 24043 for this respondent. Alex- 
ander Prager, Secretary and ‘Treasurer of the Philadelphia Re- 
spondent, testified that he instructed Berman to purchase the car- 
load for the Philadelphia Respondent. Berman, testifying by depo- 
sition, corroborated the foregoing testimony, that the purchase was 
for the Philadelphia Respondent. and. in addition, he stated that 
Schoenbure was requested to divert the shipment to Philadelphia. 

To support his understanding of the conversation, Schoenburg 
introduced in evidence a copy of an invoice dated January 15, 144, 
which he testified was mailed to the New York Respondent on that 
day. This respondent denied that such invoice was ever received. 


er of the Philadelphia Respondent testiCed that on 


Alexander Prage 
January 14 or 15, he received an invoice by mail from complainant 
and shortly thereafter, a similar invoice setting forth certain correc- 
tions, both invoices being dated January 15, 144. Schoenburg main 
tuins, however, that the first of these two invoices was not sent to 
the Philadelphia Respondent until January 19, 1944, when Berman 
called and requested that the shipment be rediverted to Philadelphia 
from New York. Since the car had progressed too far towards New 
York, Schoenbure said he advised Berman to have the respondents 
handle the diversion themselves. The witness further testified that, 
on this same date, he mailed to the Philadelphia Respondent the 
invoice previously referred to, dating it as of January 15, to corre- 
spond with the date of the original transaction, Several days later 
an error was discovered in the manifest, and a corrected invoice, pre 
dated January 13 also, is claimed to have been mailed to Philadelphia. 

At the oral hearing much of the testimony related to events which 
occurred after the diversion of the shipment by complainant to New 
York. From this evidence and that contained ino the Report of 
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Investigation, certain facts can be deduced. The shipment origi- 
nated in California on January 6 and was diverted to New York by 
the railroad on January 13. The records of the railroad show that 
the car left Enola, Pennsylvania, apparently, the last point at which 
diversion could be effected to Philadelphia, at 2:11 a.m., January 18; 
notification of arrival at Harsimus Cove, New Jersey, was not given 
to the New York Respondent; and the shipment left Harsimus Cove 
at 4:20 a.m., January 20, for Philadelphia. On January 18, or early 
January 19, the New York Respondent, in some manner, became 
aware that the shipment was en route to, or had arrived at, New 
York, and wired or telephoned Berman questioning the ownership. 
Berman talked with Schoenburg, by telephone, and requested that 
the shipment be rediverted to Philadelphia. As stated previously, 
this was not possible, and Schoenburg told Berman to handle the 
diversion. On January 19, at 11:05 a.m., Berman wired the New 
York Respondent to divert car SFRD 24043, which was en route 
to New York, to Philadelphia. 


Complainant subpoenaed Harry Kneiss, Freight Diversion Clerk 
of the Pennsylvania Railroad Produce Terminal at Philadelphia. 
Kneiss testified that on January 18, 1944, at 10:45 a.m., he received 
a telephone call from Charles Marella, whom he knew to be an 
employee of the Philadelphia Respondent. Marella is said to have 
requested Kneiss to divert car SFRD 240428, which was destined to 
“Yeckes-Eichenbaum, New York,” to Philadelphia, guaranteeing the 
back haul charges. A memorandum made by Kneiss at the time of 
the conversation supports his testimony. Marella denies giving such 
instructions and testified that on inquiry he informed the railroad, 
merely, that the shipment belonged to the Philadelphia Respondent. 
He states that he was not authorized to issue diversion orders. On 
cross-examination Marella admitted that he had been attempting to 
trace the shipment for several days in order to have it available at 
Philadelphia for selling. In fact, on the morning of January 18, 
Alexander Prager, who was then in Chicago, instructed Marella, by 
telephone, to continue his efforts in tracing the shipment, 


On January 22, 1944, complainant received a telegram from the 
Philadelphia Respondent, which stated that the car had not arrived, 
and, for the first time, inquired whether the car had been originally 
diverted to Philadelphia. Complainant replied, explaining that it 
was originally instructed to divert to New York, and no request to 
divert to Philadelphia was made until January 19, 1944, at which 
time it was impossible to do so. On January 24, 1944, the Phila- 
delphia Respondent wired complainant that the car had not arrived 
yet, and since it was complainant’s error, the shipment would not 
be accepted but would be resold for the account of whom concerned. 
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Complainant refused to accede to this and so notified the Phila- 
delphia Respondent. 

The shipment arrived at Philadelphia on January 24, 1944, and 
was sold by the Philadelphia Respondent. The reported net pro- 
ceeds of this sale, $298.49, together with a check for $50.69, repre- 
senting a commission for handling which the Philadelphia Respond- 
ent was willing to waive, was tendered to complainant and refused. 
Complainant demanded the full invoice price, $1,192. 


FINDINGS OF FACT 

1. Complainant is a partnership consisting of Phylis Schoenburg 
and Manuel Price, doing business as Schoenburg, Price’and Co., 1 
South Water Street, Chicago, Tlinois. 

2. Respondent Yeckes-Eichenbaum, Inc. is a corporation located 
at 335 Washington Street, New York, N. Y. At the time of the 
transaction herein complained of, it was licensed under the Perish- 
able Agricultural Commodities Act. 

3. Respondent Yeckes-Eichenbaum of Philadelphia, Inc. is a cor- 
poration, whose address is Fruit Trade Building, Philadelphia, Penn- 
sylvania. At the time of the transaction involved herein, this re- 
spondent was licensed under the Perishable Agricultural Commodi- 
ties Act. 

4. On January 13, 1944, in the course of interstate commerce, 
Yeckes-Eichenbaum of Philadelphia, Inc., acting by and through 
Julius C. Berman, agreed to buy from complainant a mixed carload 
of broccoli and cauliflower contained in car SFRD 24048, f.0.b. Cali- 
fornia, acceptance final, for a total price of $1,192. The produce 
had been shipped from California on January 6, 1944, and was in 
transit to Chicago at the time the parties entered into the contract. 

5. Julius C. Berman, a broker located in Chicago, Illinois, on 
January 13, 1944, was the agent for Yeckes-Eichenlaum of Phila- 
delphia, Inc. and was authorized to contract for it on the terms set 
forth herein. 

6. On January 13, 1944, Julius C. Berman forwarded to Yeckes- 
Eichenbaum of Philadelphia, Inc., a telegram signed by him, setting 
forth the terms of the contract for the purchase of car SFRD 24043. 

7. At the time the contract was entered into, Berman instructed 
complainant to divert car SFRD 24043 to Philadelphia. If properly 
diverted and under normal transportation conditions, the shipment 
would arrive at Philadelphia on January 17 or 18, 1944. Through 
mistake or misunderstanding, complainant on January 13, 1944, 
ordered diversion of the shipment to “Yeckes-Eichenbaum, New 
York.” 

8. On January 18, 1944, Charles Marella, an employee of Yeckes- 
Eichenbaum of Philadelphia, Inc. requested the railroad, by tele- 










































5 A.D. 912 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


phone, to divert SFRD 24043 to Philadelphia. The railroad, at the 
time of the conversation, had advised Marella that the shipment 
probably would reach New York before the diversion could be ac- 
complished. Prior to January 18, Marella had been instructed by 
his employer to trace the shipment so that it could be made available 
at Philadelphia for resale. 

9. On January 24, 1944, Yeckes-Eichenbaum of Philadelphia, 
Inc. wired complainant that car SFRD 24048 had not arrived and, 
since the delay resulted from complainant’s error in diverting, it 
would not be accepted, but would be sold for the account of whom 
concerned unless complainant diverted elsewhere. Complainant would 
106 agree to this method of handling. 

10. Car SFRD 24048 arrived at Philadelphia the night of Jan- 
uary 24, 1944. Yeckes-EKichenbaum of Philadelphia, Inc. promptly 
resold the produce and realized gross proceeds of $816.25. Checks 
totaling $349.18, which amount was represented as the net proceeds, 
were forwarded to complainant and refused. 

11. The informal complaint was filed on January 27, 1944, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

Complainant failed to show that the respondents were other than 
separate and distinct legal entities. Likewise, complainant failed to 
connect this transaction with the New York Respondent other than 
through the alleged understanding that Berman was buying on behalf 
of this concern. As a result, there is a failure of proof, and the 
complaint against the New York Respondent should be dismissed. 

The Philadelphia Respondent admitted that Berman was its agent, 
that he had actual authority to purchase car SFRD 24043, and that 
le did so purchase. An agent acting within the scope of his author- 
itv binds his principal. This is so irrespective of the fact that the 
other party dealing with the agent may not know of the existence 
of the principal, or, as here, may not have been aware which of two 
potential principals was the actual one. 

The real point of departure between complainant and the Phila- 
delphia Respondent concerns instructions given by the broker as to 
the place to which the car was to be diverted. The Philadelphia 
Respondent did not allege, or offer evidence showing, that specific 
instructions as to the destination were given to the broker. How- 
ever, this respondent’s position appears to be that the broker should 
have ordered the car diverted to Philadelphia and that he, in fact, 
vave such instructions to complainant. Schoenburg testified that 
Lerman, at the time the contract was entered, used the words “New 
York” and, thereby it was understood that diversion of the car was 


to be ordered to that point. Phe conduct and the written expressions 
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of the complainant throughout this transaction show an adherence 
to this understanding, except in one respect. If, as complainant 
states, Berman later requested rediversion of the shipment to Phila 
delphia without mentioning that a mistake had been made by some 
one in originally diverting to the New York Respondent, why did 
complainant make out new invoices and send them to the Phila- 
delphia Respondent ? 

A letter in the Report of Investigation, written by Berman to the 
New York Respondent after the dispute arose. dated February 1%. 
1944, states, in part, “After checking into it with Schoenburg I dis- 
covered it was a car T had purchased for Mr. Prager and should 
have been diverted to Phila.” Other statements by Berman in the 
report are to the effect that, at the time the contract of sale was 
entered into, he had requested diversion to Philadelphia. To some 
extent these statements are corroborated by the fact that the wire 
confirming the contract was sent by Berman to the Philadelphia 
Respondent. Complainant had the burden of proof as to its entire 
case. After consideration of the relevant evidence, it is concluded 
that complainant failed to sustain the burden of proving that it had 
been requested or instructed to divert the shipment to New York. 

Complainant contends in its brief that the Philadelphia Respond 
ent waived the claim of erroneous diversion by virtue of the subse 
quent request for rediversion to Philadelphia. A] waiver is the in 
tentional relinquishment of a known right. The decisions held that 
rights are not waived unless such waiver is distinetly made with full 
knowledge of the rights alleged to have been waived. //ame NSea/ 
Co. Vv. Geller, Ward & Ilasner Hardware Co., 285 S.W. 141, 142 (No. 
1926) ; Kraut v. Nordlinger, 215 N.Y.S. 496 (1926) ; Williston, Con 
tracts, Secs. 683-688. 

The evidence touching the alleged waiver establishes that Marella, 
with knowledge that the shipment on January IS was en route to 
“Yeckes-Eichenbaum, New York” and probably could not be redi 
verted until it reached that point. requested the railroad to redivert 
the shipment to the Philadelphia Respondent. In addition, Prage 
testified that on January 1S he was informed by Berman that com 
plainant had mistakenly shipped the produce to New York but, there- 
after, had ordered a rediversion to Philadelphia. Complainant did 
not accomplish this diversion. Berman, knowine the facets, asked 
the New York Respondent to redivert the shipment upon arrival at 
New York. Assuming that the mistake in diversion was made by 
complainant, the Philadelphia Respondent might have rescinded the 
contract. Respondent did not do this, however, but instead, through 
Marella, its employee, requested rediversion although it was clearly 
apparent that, as a consequence, the shipment would not arrive at 
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Philadelphia until several days later. We think the evidence shows 
a waiver of the claimed mistake in diversion by complainant. Since 
the basis of the rejection was the claimed mistake, and this was 
waived, the rejection by the Philadelphia Respondent was without 
reasonable cause. 

While it was denied that there existed a memorandum in writing, 
the record contains a typewritten copy of a wire sent by Berman 
to the Philadelphia Respondent, dated January 13, 1944, setting forth 
the essential terms of the contract. The copy was made from the 
original wire submitted to the Production and Marketing Adminis- 
tration by the Philadelphia Respondent. The copy of the wire 
reads as follows: 

“PURCHASED SCHOENBURG-PRICE DIVERTED PENNA SHIPPED 
7TH 237 BROCCOLI KING TUT BRAND 3.50 FOB 172 FLOWER KING 


TUT 20 EIGHTS 38 NINES 41 TENS 33 ELEVENS 40 TWELVES 
150 FOB PLUS TOPICE RD 24043.” 


The record further contains a number of wires which were ex- 
changed between the complainant and the Philadelphia Respondent 
during the period January 22 to 25, 1944. Each of the wires refer 
to the car initial and number. When these wires and the one of 
January 13 are considered together, it is possible to make out the 
essential terms of the contract of sale and a tacit admission by the 
Philadelphia Respondent and its agent, in writing, of the making 
of the contract. It is therefore concluded that the correspondence 
constituted a note or memorandum sufficient to satisfy the statute 
of frauds. 

The Philadelphia Respondent violated section 2 of the act by fail- 
ing to make full payment promptly to complainant for the purchase 
price of the produce contained in car SFRD 24043. Reparation 
should be awarded to complainant in the amount of $1,192, with 
interest, and the facts should be published. 


ORDER 

The complaint is dismissed as to Yeckes-Eichenbaum, Inc., of New 
York. 

The counter-claim of Yeckes-Eichenbaum of Philadelphia, Inc. 
is dismissed, 

Within 30 days from the date of this decision, Yeckes-Eichenbaum 
of Philadelphia, Inc. shall pay complainant, as reparation, $1,192, 
with interest thereon at 5 percent per annum from January 25, 1944, 
until paid. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 
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Stmon SieceEL CoMPANy v. Joun Heaton. PACA Doc. No. 4505. Decided 
December 30, 1946. 


Jurisdiction of Secretary—Power of Administrative Body to 
Determine Constitutionality of Statute 


In a reparation proceeding under the act, where respondent contends that 
because the dispute is not between citizens of different states and the 
amount involved does not exceed $3,000 (exclusive of interest and costs), 
the Secretary of Agriculture has no jurisdiction in the matter, and further, 
that the proceeding is contrary to the Constitution of the United States, 
in that it does not constitute due process of law as required by the Fifth 
Amendment and violates the Seventh Amendment in that the right of 
trial by jury is not preserved by the act, it is held: (1) the jurisdiction 
conferred by the PACA applies to transactions in interstate commerce 
and is not dependent upon the amount in controversy or diversity of citi- 
zenship, and (2) questions of constitutionality are not considered here, 
since it is not the function of an administrative body to pass upon the 
constitutionality of a statute which the law-making body has committed 
to it for administration.* 


Effect of Failure to Make Prompt Objection as to Terms of Contract 


Where complainant sold to respondent a carload of grapes and sent a com 
firming wire setting forth the terms of sale, and respondent failed to pay 
the purchase price of the grapes, claiming that the terms alleged by the 
complainant were inconsistent with respondent’s understanding of the 
agreement, it is held that, not having made prompt objection upon receipt 
of the confirming wire, respondent is assumed to have agreed that the 
telegram was a correct statement of the contract between the parties.* 


F. O. B. Acceptance Final—Unlawful Rejection—Evidence—Proof—Damages 


Where respondent purchased a carload of grapes from the complainant under 
an F. O. B. shipping acceptance final contract, and rejected the shipment 
on arrival, alleging that the grapes were to arrive in sound condition, 
it is held that there is no substantial proof that the grapes were unsound 
and decayed on arrival, since the evidence fails to disclose that any official 
inspection to determine quality and condition was made at destination, 
and further, that under the terms of the contract, respondent had no 
right of rejection, and reparation should be awarded complainant for the 
difference between the agreed sale price to respondent and the net pro- 
ceeds received from the resale of the grapes.* 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Frank E. 
Trobaugh, of West Frankfort, Illinois, for respondent. Mr. John YT. 
McGrath, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 

PRELIMINARY STATEMENT 
On February 16, 1945, Simon Siegel Company, Chicago, Lllinois, 
filed a complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed., 499a ef seg.), against John Heaton, 
West Frankfort, Illinois. It is alleged in the complaint that on or 
about October 12, 1944, complainant sold to respondent, in inter- 
state commerce, a carload of grapes for a total sale price of $3,224.50; 
that a carload of grapes was tendered in compliance with the con- 
tract; that respondent at first refused to accept the grapes but there- 


*Reference to other points involved in this case will be found in Index-Digest i 
issue of Agriculture Decisions.—Ed. = , ae 
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after accepted them by diverting the car to Chicago for resale by 
complainant; that the grapes were sold for respondent’s account and 
the proceeds transmitted to and accepted by respondent; and that 
no part of the purchase price has been paid. By letter dated April 
17, 1945, complainant’s attorney requested an amendment of the com- 
plaint, reducing the amount claimed as reparation from $3,224.50 to 
$2,484.82, for the reason that respondent had refused to accept the 
proceeds of sale, amounting to $739.68, and such proceeds had been 
paid to complainant. 

In his answer respondent, in effect, admits that he agreed to pur- 
chase a carload of grapes from complainant, but says that they were 
to be Red Rooster or Pacific Pride brand and that complainant 
agreed to deliver them sound at West Frankfort, Illinois; that the 
grapes tendered were Sanguinetti brand and were decayed and 
unsound; that the shipment was rejected promptly upon arrival and 
was diverted to Chicago by respondent at the request of complain- 
ant after rejection; and that the resale was for complainant’s ac- 
count. Respondent denies any liability in connection with the trans- 
action. Respondent also challenges the jurisdiction of the Secre- 
tary on the ground that any hearing or proceeding before the Secre- 
tary would be contrary to the Constitution of the United States in 
that it would not constitute due process of law, and further asserts 
that neither the Secretary nor a District Court of the United States 
can have any jurisdiction in the matter because there is no diversity 
of citizenship of the parties and the amount in controversy does not 
exceed $3,000, exclusive of interest and costs, 

A copy of the complaint and a copy of the report of investigation 
were served on the respondent by registered mail on June 11, 1945. 
A copy of the report of investigation was served on complainant on 
June 8, 1945. 

A hearing was held at West Frankfort, Illinois, on March 5, 1946. 
Both complainant and respondent were represented by counsel at 
the hearing. 

The record shows that on October 12, 1944, Simon Siegel of com- 
plainant company and respondent, John Heaton, engaged in a tele- 
phone conversation in which respondent agreed to purchase a car- 
load of Tokay grapes. Later, on the same day, complainant wired 
respondent with respect to the transaction as follows: 

“CONFIRMING PHONE ... DIVERTING YOURSELVES VIA CB&Q 
SHIPPED 4TH PASSED K.C. 3 AM 12TH SANGUINETTI BRAND 
1105 LUGS TOKAYS 2.90 FOB SHIPPING POINT PLUS PRE-COOLING 
20.00 RD 23689 . .. BASIS FOB SHIPPING POINT ACCEPTANCE 


FINAL SWITCHED TOKAYS ON YOU AS THIS BRAND FINER THAN 
RED ROOSTER OR PACIFIC PRIDE ALSO TO YOUR ADVANTAGE 


AS CLOSER TO HOME” 
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Also on October 12, 1944, complainant mailed respondent an in- 
voice in accordance with the terms recited in the wire and diverted 
to respondent car RD 23689, which was rolling from California. 
The car arrived at West Frankfort on October 15, 1944, and re- 
spondent was notified of arrival at 8:00 A.M. on October 16, 1944. 
Thereafter respondent telephoned complainant and complained that 
the grapes were not in salable condition for country trade. On 
October 16, 1944, respondent diverted the car to complainant at 
Chicago, Illinois. On October 18, 1944, complainant wired respond- 
ent as follows: 

“YOUR CAR GRAPES RD 23689 STILL IN CEN: ?ALIA LATEST 
REPORTS DUE HERE TOMORROW MORNING WILL DO BEST POS- 
SIBLE” 


On October 19 and 20, 1944, complainant wired respondent relative 
to arrival of the car and sale of the grapes at auction in Chicago 
in respondent’s name. The sale at auction was handled by The 
Auster Company, and on October 24, 1944, complainant mailed to 
respondent The Auster Company’s check made to respondent as 
payee for the net proceeds of sale of the grapes in the amount of 
$739.68, and requested payment in-full of complainant’s invoice in 
the amount of $3,324.50. Respondent returned the check to com- 
plainant and The Auster Company later reissued the check to com- 
plainant. Complainant applied the proceeds thereof to the credit 
of respondent against the original invoice. 


. FINDINGS OF FACT 

1. Complainant is a partnership consisting of Simon Siegel and 
Ruth Siegel, doing business as Simon Siegel Company, whose ad- 
dress is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent, John Heaton, is an individual whose address is 
West Frankfort, Illinois. Respondent secured a license under the 
act on April 18, 1942, which license terminated April 18, 1945. On 
June 11, 1945, respondent applied for a new license, and license No. 
96173 was issued to him July 14, 1945, 

3. On October 12, 1944, by oral contract, complainant sold to 
respondent in interstate commerce one carload of Tokay grapes, Red 
Rooster or Pacific Pride brand, consisting of 1,105 lugs, at $2.90 
per lug, plus a precooling charge of $20, for a total price of $3,224.50, 
f.o.b. California shipping point acceptance final. Thereafter, on the 
same day, complainant confirmed the oral contract of sale by wire 
and informed respondent that Sanguinetti rather than Red Rooster 
or Pacific Pride brand was being furnished. Respondent did not 
object to the substitution in brands. 

4, Complainant applied to the contract car RD 23689 which had 
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been shipped from California on October 4, 1944, and caused the 
car to be diverted to respondent on October 12, 1944. 

5. Car RD 23689 arrived at West Frankfort, Illinois, on October 
15, 1944, and respondent was notified of such arrival at 8:00 A.M. 
on October 16, 1944. Respondent inspected the grapes and promptly 
telephoned complainant and complained about their condition. 

6. At 2:00 P.M. on October 16, 1944, and after respondent had 
told Simon Siegel that he thought complainant could resell the ship- 
ment at Chicago, respondent diverted the car to complainant at 
Chicago, Illinois, to be sold for respondent’s account. 

7. Car RD 23689 arrived in Chicago on October 19, 1944, and 
complainant, through The Auster Company, arranged for sale of 
the grapes by auction on October 20, 1944, for respondent’s account. 

8. The Auster Company sent its check for the net proceeds of 
sale, in the amount of $739.68, to respondent who returned the check 
to the sender. The Auster Company reissued the check to com- 
plainant, who applied the proceeds to respondent’s credit against 
the invoice of $3,224.50. 

9. A formal complaint was filed on February 15, 1945, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

Respondent contends that because the dispute is not between citi- 
zens of different States and the amount involved does not exceed 
$3,000, exclusive of interest and costs, the Secretary of Agriculture 
las no jurisdiction in the matter, and a District Court of the United 
States would have no jurisdiction on appeal. The jurisdiction con- 
ferred by the Perishable Agricultural Commodities Act, 1930, swpra, 
applies to transactions in interstate commerce and is not dependent 
upon the amount in controversy or diversity of citizenship. Krueger 
v. Acme Fruit Co., 75 F. (2d) 67 (C.C.A. 5th 1935). The parties 
dealt with respect to a shipment of grapes which, at the time of 
sale, was in transit from California. The transaction was clearly 
one in interstate commerce. 

Respondent also contends that the proceeding is contrary to the 
Constitution of the United States in that it does no constitute due 
process of law, as required by the Fifth Amendment. While not 
suggested by the pleadings or at the hearing, respondent’s brief 
further asserts that the proceeding violates the Seventh Amendment 
to the Constitution in that the right of trial by jury is not preserved 
by the act. These questions are not considered here, since it is not 
the function of an administrative body to pass upon the constitu- 
tionality of a statute which the law-making body has committed to 
it for administration. Panitz et al. v. District of Columbia, 112 F. 
(2d). 39 (App. D.C. 1940); Bacon Brothers v. Cad Heaton Fruit 
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Company, 5 A.D. 547; H. A. Spilman v. Bracker Vegetable Sales 
Company, PACA Docket No, 3217, S. 2254: In the matter of the 
Petition of Mutual Orange Distributors, 1 A.D. 207 (215); In re 
FE’. K. Hardison Seed Company, 3 A.D. 730 (737). 


The parties agree that on October 12, 1944, Simon Siegel and John 

Heaton talked by telephone about the sale and purchase of a rolling 
ear of Tokay grapes. They agree that the price was $2.90 per lug. 
but do not agree as to the terms of sale and the brand. Siegel claims 
that Heaton said he would leave the matter of brand to complain- 
ant’s judgment and that the terms of sale were f.o.b. shipping point 
acceptance final. In his answer to the complaint, respondent stated 
that he bought Red Rooster or Pacific Pride brand grapes. At the 
hearing he testified that he bought Red Rooster brand. Heaton also 
claims that the terms were f.o.b. shipping point, and that the grapes 
were to be sound on arrival. 
“It is evident from complainant’s confirming telegram that in the 
telephone conversation the parties discussed Red Rooster and Pacific 
Pride brands, and it appears that one of these brands was to have 
been furnished. The allegations and testimony concerning the dis- 
cussion of terms, that is, whether the sale was f.o.b. shipping point 
er f.o.b. shipping point acceptance final, is in direct conflict. How- 
ever, the dispute as to what was said concerning these points is ren- 
dered largely immaterial by the fact that complainant sent a con- 
firming wire, stating that Sanguinetti brand was being furnished 
and that the terms were f.o.b shipping point acceptance final, plus 
the fact that respondent made no objection to the confirming wire. 
If complainant’s telegram was inconsistent with respondent’s under- 
standing of the agreement, he should have made prompt objection, 
pointing out wherein complainant was in error. Having made no 
such objection, it is assumed that he agreed with the telegram as a 
correct statement of the contract between the parties. Similar con- 
clusions have been reached in several cases. Dunn-Jarson Company 
v. 8. S. Coachman & Sons, 5 A.D. 96; Pehle Brokerage Company v, 
Emile J, Fallo, 4 A.D. 771; Jablo and Steinberg Company vy. S. A. 
Fields and Company, 3 A.D. 884; LZ. Gillarde Company v. Mathew 
Mercurio, 1 A.D. 614; H/. Rothstein & Sons, Inc. v. Irving J. Okun, 
PACA Docket No. 2200, S. 1632. 

If there was a warranty that the grapes were to arrive at desti- 
nation in sound condition, there is no substantial proof that they 
were unsound and decayed. The evidence fails to disclose that any 
official inspection to determine quality and condition was made at 
West Frankfort, Chicago, or any other point. The only evidence 
of the condition of the grapes is respondent’s undetailed statements 
concerning condition at West Frankfort. He testified as follows: 





5 A.D. 920 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


“T inspected the car of grapes... . the grapes had decay in them and 
were not in a salable condition for the country trade. I immediately 
called Mr. Siegel on the phone and told him what my inspection 
showed. . . . I said, ‘Simon, I absolutely know that these grapes are 
decayed....’” U.S. standards permit of some decay in table grapes, 
and there is no evidence that the amount of decay present in the 
grapes in question was in excess of tolerance for U. S. No. 1. 

Under the terms of the contract (f.o.b. shipping point acceptance 
final), respondent had no right of rejection, (?. B. Bruno & Co., 
Inc. v. S. Goldsamt, Inc., 1 A.D. 605) and it is believed unlikely that 
complainant voluntarily accorded him this privilege. Respondents 
contention that when he telephoned complainant about the condition 
of the grapes, complainant agreed to take back the shipment is 
denied by complainant, who asserted that he agreed to handle the 
resale for respondent’s account. Complainant’s wires of October 
18, 19, and 20, referred to above, indicate that complainant was 
keeping respondent informed of what was being done. It is con- 
sidered significant that respondent did not take issue with these 
wires, which indicated that the grapes were being sold in Chicago 
as respondent’s property. If it was agreed and understood that com- 
plainant was taking back the shipment, thus, in effect, canceling and 
rescinding respondent’s contract to buy, these wires would have been 
unnecessary. It is concluded that the resale was for the benefit and 
account of respondent. 

The prices received for the grapes at auction in Chicago on Octo- 
ber 20, 1944, ranged from $1.80 to $1.45 per lug, or for the gross 
amount of $1,536.55. The net proceeds amounted to $739.68, which 
respondent refused to accept. Complainant subsequently received 
and applied the net proceeds on the original sale price of $3,224.50, 
leaving an unpaid balance of $2,484.82. It is concluded that the 
failure and refusal of respondent to pay such amount was, and is, 
in violation of section 2 of the act. Reparation should be awarded 
complainant for the difference between the agreed sale price to 
respondent and the net proceeds received by complainant from resale, 
and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,484.82, with interest thereon 
at 5 percent from October 20, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail, 
or in person, and, except as to the date of payment of reparation, 
and as to service on the parties, this order shall become effective 
20 days after its date. 
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PACA DOCKET No. 4637 5 A.D. 921 


(A. D. 1378) 


PACA Doc. No. 4637.* Decided December 30, 1946. 
Dismissal—Settlement Between Parties 
Complaint for reparation dismissed pursuant to stipulation of parties. 


Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Messrs. 
Baron, Caine & O’Brien, of Sioux City, Iowa, for respondent. Mr. John T. 
Pearson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.). For- 
mal complaint was filed on March 5, 1946, for the recovery of the 
unpaid balance of the agreed purchase prices of two carloads of 
peaches and a carload of pears. Respondent answered deny- 
ing all liability and by way of counter-claim alleged that the com- 
plainant was indebted to the respondent in connection with a dis- 
tinctly different transaction involving five carloads of potatoes 
sold to the complainant by the respondent during December, 1944. 
Since respondent’s counter-claim was filed more than nine months 
after his cause of action accrued, the Secretary is without juris- 
diction insofar as the counterclaim is concerned. 

Respondent requested an oral hearing “but before arrange- 
ments could be made for such hearing, a stipulation for dismissal 
of the complaint with prejudice signed by attorneys for both com- 
plainant and respondent was received by the Department. 

For the reasons stated, both the complaint and the counter com- 
plaint are hereby dismissed. 

Service hereof shall be made on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





1943 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 1379) 


PACA Doc. No. 3416.* Decided December 27, 1943. 


Denial of Application for License—Lack of Fitness to Engage in Business 


License denied where investigation made after filing of the application showed 
that the applicant, who had previously been denied a license for viola- 
tions of the act, had not demonstrated his fitness to engage in the busi- 
ness of a wholesale dealer. 


Messrs. Bregman & Slow, of Brooklyn, New York, for respondent. Mr. Joseph 
O. Parker, Washington, D. C., for the Government. Mr. F. W. Woodley, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Ad- 
ministrator. 


ORDER OF DISMISSAL 


for a license to engage as a wholesale dealer in the handling of 
fresh fruits and fresh vegetables in interstate commerce as re- 
quired by the licensing provisions of the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.). 

A previous application for a license was filed by the applicant 
on June 23, 1939, for authority to engage in the business of a 
commission merchant, dealer, or broker, under the name of * * *. 
A license was denied by order of the Assistant Secretary of Agricul- 
ture dated March 29, 1940, S-2321, PACA Docket No. 3416, be- 
‘ause of practices engaged in by the applicant which are pro- 
hibited by and in violation of the act. 

Investigation made after the ‘filing of the present application 
shows that the applicant has not demonstrated his fitness to engage 
in the business of a wholesale dealer. 

It is concluded that a license should be denied, and the appli- 
cation herein is dismissed. 

This order, like the previous order of March 29, 1940, shall not 
be published. 

A copy hereof shall be served upon the applicant by registered 
mail, or in person, and shall become effective 10 days thereafter. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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COURT DECISIONS 


UNITED STATES v. RuzicKA et al., 152 F. 2d 167.* Decided October 30, 1945. 


CIRCUIT COURT OF APPEALS, SEVENTH CIRCUIT 
Civil Action No. 8759 


Rehearing Denied January 5, 1946 





Administrative Law—Exhaustion of Administrative Remedy 


Subsection 15a of the Agricultural Marketing Agreement Act of 1937, as 
amended, relative to appeals to the Secretary of Agriculture from orders 
of the market administrator does not make the administrative remedy 
of appeal the only method of reviewing orders of the administrator, and 
therefore, a handler is entitled to his day in court, even though he did 
not himself resort to the affirmative remedy which was at his disposal.** 


Administrative Law—Judicial Review 


In view of doubt as to the intent of Congress, an aggrieved handler should 
not be deprived of the right to a trial on a fact issue, where an alleged 
erroneous imposition of bills for sums: allegedly due administrator is 
involved.** 


Administrative Law—Judicial Review 


Unless Congress has clearly denied access to judicial review of fact findings 
of the market administrator under the act, the courts should be open to 
a handler aggrieved by such findings.** 


[167]+ Appeal from the District Court of the United States for 
the Northern District of Illinois, Eastern Division; Hon. Micnarn 
L.. Icor, Judge. 

Action by the United States of America against Joseph Ruzicka 
and Charles Ruzicka to recover money allegedly due the Market 
Administrator under the Agricultural Adjustment Act, 7 U.S.C.A. 
§ 601 ef seq., and to enjoin defendants from violating an order 
of the Secretary of Agriculture. From the decree, defendants ap 
peal. 

Reversed with directions. 


William Parker Ward, of Chicago, Tll., for appellants. 

J. Albert Woll and John P. Lulinski, U. S. Atty., both of Chi- 
cago, Tll., W. Carroll Hunter, Sp. Asst. to the Atty. Gen., James 
A. Doyle, Regional Atty., Office of the Solicitor, Department of 
Agriculture, of Chicago, Tll., Katherine A. Marhkwell, Atty., De- 
partment of Agriculture, of Washington, D. C.. Wendell Berge, 
Asst. Atty. Gen., 7. Stephen Doyle, Jr., Sp. Asst. to the Atty. Gen., 
and John J. Toohey, Atty., Department of Agriculture, of Chicago, 
Tll., for appellee. 


Before Evans, Sparks, and Krrner, Circuit Judges. 


*Reversed by United States v. Ruzicka et al., U.S (1946), 5 A.D. 931, 


post.—Ed. 
**Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
tItalic figures in brackets refer to first word beginning a page in 152 F. 2d 167.—Ed. 
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152 F. 2d 167. 
Evans, Circuit Judge. 


Defendants, by this appeal, assail the validity of a decree en- 
tered in this suit, which was brought to collect payment of sums 
allegedly due the Market Administrator under the Agricultural 
Adjustment Act (7 U.S.C.A. Sec. 601) and to enjoin defendants 
from violating an order of the Secretary of Agriculture known as 
Order No. 41. The decree was entered upon the pleadings. ‘The 
attack is directed to the court’s failure to permit defendants to 
present evidence which would show error in the Market Adminis- 
trator’s “verification” of defendants’ reports. 

Defendants are co-partners operating a dairy business in Chi- 
cago. The Market Administrator, checking the reports of these 
defendants, claims to have discovered errors which resulted in a 
finding by him of indebtedness of substantial sums which the de- 
fendants owed the Administrator’s “producer-settlement milk fund.” 
Defendants in their answer denied the existence of such errors and 
also denied that any sum was by them owing the Milk Fund estab- 
lished by the Market Administrator. They assert the verification 
was erroneous, improper, incomplete, and inaccurate. 

Order No. 41, the order involved, is a comprehensive one made by 
the Secretary of Agriculture pursuant to the Agricultural Adjust- 
ment Act (7 U.S.C.A. Sec. 601 et seq.). It “regulates the handling 
of milk in the Chicago, TIllinois, marketing area.” Among its 
provisions is one which calls for the payment, by the handler, of 
sums based upon the amount and quality of milk “produced or 
received” by him within seventy miles of the Chicago City Hall. 

[168] The order also creates an official called a Market Ad- 
ministrator, who, with employees whom he selects, administers the 
order. 

Among other duties, said Market Administrator “shall verify all 
reports and payments of each handler, by an audit of such han- 
dler’s records.” “Each handler shall keep adequate records of re- 
ceipts of milk and shall * * * make available to the Market Ad- 
ministrator * * * such records * * *” as will enable the Market 
Administrator to perform his duties and particularly to verify the 
receipts and disposition of the milk by him handled and verify 
payments to producers and weigh samples and test the butter fat 
content of the milk so handled in the Chicago area. 

The Market Administrator “may maintain a suit in his own name 
against any handler for collection of such handler’s pro rata share 
of expense * * *.” The Market Administrator is required to 
establish and maintain a separate fund known as the “Producers 
Settlement Fund” into which he shall deposit all payments made 
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by handlers and out of which he shall make all payments to han- 
dlers pursuant to Paragraphs (f) and (g) of this section. It 
also provides that the Market Administrator shall offset any such 
payment due to any such handler against payment due from such 
handler. 

Important is the provision governing verification of reports and 
payments. “The Market Administrator shall verify all reports and 
payments of each handler by audit of such handler’s records, and 
of the record of any other handler or person upon whose disposition 
of milk such handler claims classification * * *.” Most significant 
is the provision of the statute which permits the handler to appeal 
to the Secretary of Agriculture for a modification of the Adminis- 
trator’s decision as to the amount due from or to the handler. 

Determination of the instant appeal turns upon the correctness 
of the District Court’s ruling that defendants were limited in their 
redress efforts to an appeal to the Secretary of Agriculture. In 
other words, the court held that no relief through appeal to the 
courts to secure a correction of the Market Administrator’s verifica- 
tion of the handler’s report was permitted. 

Defendants did not pursue their right to seek a review of the 
Administrator’s order by the Secretary of Agriculture, under Sec. 
608c15, prior to the commencement of this action. Defendants did 
file such petitions with the Secretary of Agriculture, October 28, 
1943, and April 29, 1944, after the commencement of this action. 
No hearing was had at the time defendants petitioned the trial 
court on June 28, 1944, for a stay of the instant proceeding pending 
such administrative determination. 

Since the determination of this appeal turns upon the construc- 
tion to be given the controlling statute, we quote it at length: 

“Sec. 608a(6). The several district courts of the United 
States are hereby vested with jurisdiction specifically to en- 
force, and to prevent and restrain any person from violating 
any order, regulation, or agreement, heretofore or hereafter 
made or issued pursuant to this chapter, in any proceeding 
now pending or hereafter brought in said courts.” 

“Sect. 608a(8). The remedies provided for in this section 
shall be in addition to, and not exclusive of any of the reme- 
dies or penalties provided for elsewhere in this chapter or 
now or hereafter existing at law or in equity.” 

“Sec. 608¢(15). 

“(A) Any handler subject to any order may file a written 
petition with the Secretary of Agriculture, stating that any 
such order or any provisions of any such order or any obliga- 
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tion imposed in connection therewith is not in accordance with 
law and praying for a modification thereof or to be exempted 
therefrom. He shall thereupon be given an opportunity for 
a hearing upon such petition, in accordance with the regula- 
tions made by the Secretary of Agriculture, with the approval 
of the President. After such hearing, the Secretary shall make 
a ruling upon the prayer of such petition which shall be final, 
if in accordance with law.” 

“(B) The District Courts of the United States * * * in any 
district in which such handler is an inhabitant, or has his prin- 
‘cipal place of business, are hereby vested with jurisdiction in 
equity to review such ruling, provided a bill in equity for that 
purpose is filed within twenty days from the date of the entry 
of such ruling. * * * If the court determines that such ruling is 
not in accordance with law, it shall remand such proceedings 
to the Secretary with directions either (1) to make such ruling 
as the court shall determine to be in accordance with law, or 
(2) to take such further proceedings as, in its opinion, the law 
re [1/69] quires. The pendency of proceedings instituted pursu- 
ant to this subsection (15) shall not impede, hinder, or delay the 
United States or the Secretary of Agriculture from obtaining 
relief pursuant to section 608 (a) (6) of this title. Any proceed- 
ings brought pursuant to section 608 (a)(6) of this title * * * 
shall abate whenever a final decree has been rendered in pro- 
ceedings between the same parties, and covering the same sub- 
ject matter, instituted pursuant to this subsection (15).” 

~ Our problem presents the difficult question of the interpretation of 

a statute and the ascertainment of Congressional intent. Did Con- 
gress intend, when it inserted Sec. 608 in this act, to grant an ex- 
clusive relief and bar all other remedies? 

The provisions of the statute contemplate (1) a remedy by the 
Government, in the district court, to enforce an order and to restrain 
violation of an order (Sec. 608a(6)); (2) the right of the Govern- 
ment to institute enforcement proceedings is made not exclusive of 
other statutory or existing legal or equitable remedies (Sec. 608a(S) ) ; 
(3) a handler feeling aggrieved by an order may seek review thereof 
with the Secretary of Agriculture, who shall give a hearing and his 
ruling is “final, if in accordance with law,” and review is provided 
of his order by the District Court, in a suit in equity. If the Court 
finds the Secretary’s decision is not in “accordance with law” it re- 
mands the proceeding with instructions; (4) a proceeding to enforce 
may be instituted by the Government, notwithstanding the pendency 
of an administrative proceeding under subsection (15), instituted by 
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the handler, but the proceeding to enforce is to abate if a prior final 
decree is rendered in the proceedings growing out of the administra- 
tive proceeding. 

It is argued in favor of an interpretation of the statute making 
the administrative proceeding the sole remedy to settle factual dis- 
putes: (1) The specific statutory set up is provided for the speedy 
and expert solution of those technical matters of administration of 
a specialized agricultural problem, and it must be inferred there- 
from that it was intended that the administrative agency thus pro- 
vided was to be exclusive. (2) Subsection 15 states the ruling of the 
Secretary “shall be final” subject to the review on question of law 
therein provided. (3) The only limitation of the finality of his 
decree is that it must be in “accordance with law,” thereby eliminat- 
ing review on issues of fact. Such limitation means determination 
in accordance with procedure provided by law and compliance with 
the substantive statutory law. It indicates there is not to be a review 
of fact issues. 

[1] On the other hand, (1) it is clear that by subsection 608a(8) 
Congress did not intend to wipe out any existing equitable or legal 
remedy (at least in favor of the Government) despite the fact it 
provided specifically for enforcement proceedings. This saving clause 
of existing remedies tends to substantiate the belief that’ Congress 
did not mean to make the special statutory remedies the only ones. 
(2) The statute provides that the handler “may” utilize the ad- 
ministrative remedy of review. Emphasis is on the word “may”. 
It is argued, however, that the word “shall” could not have been 
used, otherwise the handler even though satisfied, would be forced 
to seek a review. (3) The statute recognizes the possibility of con- 
currency of remedies. The judicial one is not precluded by the 
administrative, except that it was to abate upon the prior final decree 
in the latter proceedings. 

[2] We confess to real doubt as to the true intent of Congress, 
but by virtue of that very doubt we conclude the aggrieved handler 
would not be deprived of the right to a trial on the fact issue where 
an alleged erroneous imposition of bills for sums due is involved. 

[3] We reach our conclusion for several reasons. Had Congress 
meant to make subsection (15), the administrative review, the sole 
and exclusive remedy, it could easily have said so, and in the absence 
of such an express limitation we should not read it into the statute. 
Our system of jurisprudence stresses fairness and completeness of 
hearing of factual issues to all litigants. In this instance the Gov- 
ernment is both the asserter and trier of facts. The handler is en- 
titled to his day in court, even though he did not himself resort to 
another, affirmative, remedy which was at his disposal. He might 
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have been limited to a hearing by the official who is investigator, 


charger, and trier-of-fact. 


It was within the power of Congress to 


so legislate. But unless Congress has clearly denied access to judicial 
review of fact findings to the market administrator, we hold the 
court should be and is open to him. 

[170] Our search for precedent* for guidance has not been en- 
tirely convincing or satisfactory. We find a bit of light in the 
statement of the Supreme Court in Stark v. Wickard, 321 US. 


288, 308: 


“The Act bears on its face the intent to submit many ques- 
tions arising under its administration to judicial review. Secs. 
8a(6), 8c(15) (A)(B). It specifically states that the remedies 
specifically provided in Sec. 8a are to be in addition to any reme- 
dies now existing at law or equity. Sec. 8a(8). Z'his Court has 
heretofore construed the Act to grant handlers judicial relief 
in addition to the statutory review specifically provided by Sec. 
8e(15). On complaint by the United States, the handler was 
permitted by way of defense to raise issues of a want of statu- 
tory authority to impose provisions on handlers which directly 
affect such handlers. United States v. lock Royal Co-op., 307 
U.S. 533, 560-61. In the Rock Royal case the Government had 
contended that the handlers had no legal standing in the suit 
for enforcement to attack provisions of the order relating to 
handlers. While we upheld the contention of the Government 
as to the lack of standing of handlers to object to the operating 
of the producer settlement fund on the ground that the handlers 
had no ‘financial interest’ in that fund, we recognized the stand- 
ing of a proprietary handler to question the alleged discrimi- 
nation shown in favor of the co-operative handlers.” 


The Court continues: 


“With this recognition by Congress of the applicability of 
judicial review in this field, it is not to be lightly assumed that 
the silence of the statute bars from the courts an otherwise justi- 
ciable issue * * *. Here, there is no form, other than the ordi- 
nary courts, to hear this complaint. When, as we have previ- 
ously concluded in this opinion, definite personal rights are cre- 
ated by federal statute, similar in kind to those customarily 
treated in courts of law, the silence of Congress as to judicial 
review is, at any rate in the absence of an administrative remedy, 
not to be construed as a denial of authority to the aggrieved 
person to seek appropriate relief in the federal courts in the 
exercise of their general jurisdiction. When Congress passes an 


(15). 


*There have been decided in the year 1945 two cases involving appeal from a District 
Court review of the Secretary of Agriculture’s determination under subsection 
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Act empowering administrative agencies to carry on govern- 
mental activities, the power of those agencies is circumscribed 
by the authority granted. This permits the courts to partici- 
pate in law enforcement entrusted to administrative bodies only 
to the extent necessary to protect justiciable individual rights 
against administrative action fairly beyond the granted pow- 
ers. * * * The terms of the Order are largely matters of admin- 
istrative discretion as to which there is no justiciable right or 
are clearly authorized by a valid act. * * * Technical details of 
the milk business are left to the Secretary and his aides.” 

It may well be argued that this latter quotation negatives some- 
what the support given by the previous quotation. 

In United States v. Rock Royal Co-op., 307 U.S. 533, 560-61, the 
Court said: 

“'., Although three of the defendants cannot complain of the 
benefits conferred upon cooperatives, for they are cooperatives, 
the defendant Jetter Dairy Company has standing to raise the 
issue of want of statutory authority to except cooperative han- 
dlers from the payment of the uniform price. It is a proprie- 
tary corporation, a handler of milk, required by the Order to 
pay uniform prices for the milk it purchases. * * * The coopera- 
tives are excepted from the payment. The burden of payment 
is laid directly upon Jetter while others are excepted. * * *.” 

The case of Yakus v. UV. S., 321 U.S. 414, gives us reason to pause 
for in that case a defendant in a criminal case was denied leave to 
raise a defense of illegality of regulation, the violation of which 
was the basis of the criminal violation. The denial of leave to raise 
this defense was on the ground administrative remedies had not 
been exhausted. But in that case, involving the Emergency Price 
Control Act, the administrative remedy was by statute express/y 
made the exclusive remedy. The same was true of the Selective 
Service Act. Falbo v. United States, 320 U.S. 549. 

The same is true in the case of Myers v. Bethlehem Shiphuilding 
Corp., 308 [171] U.S. 41, where the Court held the District Court 
had no jurisdiction to enjoin the National Labor Relations Board 
from a hearing on unfair labor practices because the Labor Act pro- 
vided that the hearing before the Board and review by the Court 
of Appeals was the eac/ustve remedy under the statute. 


The most pertinent authority is the decision of the Ninth Circuit 
in La Verne Co-op. Citrus Assn. v. US., 148 BF, 2d 415, which was 
a suit for injunction, instituted by the United States to enjoin de- 
fendants from handling lemons in violation of a certain order under 
the Agricultural Adjustment Act. The District Court refused to 
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admit any of the offered evidence on the issue of unconstitutionality 
of the orders, on the ground that the Act provides for an exclusive 
administrative remedy which was pending. The Court of Appeals 
affirmed the decision. In this case the defendants admitted they 
had shipped an excessive quantity of lemons. 

After due consideration we reach a contrary conclusion to that 
announced in the Za Verne case. 

The judgment is reversed with directions to proceed in accord- 
ance with the views herein expressed. 


Kerner, Circuit Judge. dissenting. The law is now firmly settled 
that where a right of review is conferred by a statute the aggrieved 
party or litigant must invoke and exhaust the administrative remedy 
provided by the statute before he may resort to the courts. Anniston 
Mfq. Co. v. Davis, 301 U.S. 387; Sunshine Anthracite Coal Co. v. 
Adkins, 310 U.S. 881; Myers v. Bethlehem Shipbuilding Corp., 303 
U.S. 41; and Yakus v. United States, 321 U.S. 414. 

Section 8¢(15)(A) of the Act provides a method or machinery 
for review whereby any handler subject to an order may file a peti- 
tion with the Secretary of Agriculture stating that any obligation 
imposed in connection with an order is not in accordance with law, 
and pray for a modification thereof. 

As I interpret this section of the Act, it prescribes an exclusive 
procedure for the determination of such issues; consequently, if the 
Market Administrator erred as to the defendants’ obligations under 
the milk order to the producer-settlement, administrative expense 
and marketing service funds, then it was “an obligation imposed 
not in accordance with law” within the terms of the statute, and 
defendants are put to their statutory remedy. I believe that Con- 
eress intended the Secretary of Agriculture and not the courts to 
determine what sum, if any, is owing by a handler to the Milk 
Fund established by the Market Administrator, and provision was 
made for a review of the Secretary’s action. See § 8c(15)(B). 
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Distribution of Enforcing Authority Between Courts and 
Secretary of Agriculture 


A handler may not resist a court proceeding instituted against him to enforce 
a claim of the Secretary of Agriculture, under the Agricultural Market- 
ing Agreement Act of 1937, for contribution by the handler to the Pro- 
ducer-settlement Fund, without previously having sought to challenge 
the claim in a proceeding before the Secretary of Agriculture as provided 
in the act.** 


Prior Decision Distinguished 
Stark v. Wickard, 321 U.S. 288. 


George Thomas Washington, Acting Solicitor General (Wendell 
Berge, Assistant Attorney General, Robert L. Stern, Robert G. 
Seaks, J. Stephen Doyle, Jr.; W. Carroll Hunter, Solicitor, De- 
partment of Agriculture, and James A. Doyle, Associate Solicitor, 
with him on the brief) for petitioner; William Parker Ward for 


respondents. 
Mr. Justice Frankrvurter delivered the opinion of the Court. 


We brought this case here, 327 U. S. 776,- because it raises ques- 
tions of importance in the administration of the Agricultural Mar- 
keting Act of 1937. 50 Stat. 256, 7 U.S.C. § 601 e¢ seq. The gen- 
eral scheme of the Act and its operation have been before us in a 
series of cases. United States v. Rock Royal Co-op., 307 U.S. 533; 
United States v. Wrightwood Dairy Co., 315 U. S. 110; Stark v. 
Wickard, 321 U. S. 288. Our immediate concern is with the pro- 
visions of the Act that distribute enforcing authority between the 
courts and the Secretary of Agriculture. These become relevant 
to the enforcement of Milk Order No. 41, an “Order Regulating 
the Handling of Milk in the Chicago, Tllinois. Marketing Area,” and 
more particularly the portion of that elaborate Order which de- 
fines the rights and obligations of “handlers” of milk. Section 
941.1(5). The Order was issued under the powers delegated to the 
Secretary of Agriculture to effectuate the purposes of the Act. Sec- 
tion 8c of the Act. 

Order No. 41 classifies milk received into the Chicago area ac- 
cording to its uses. To milk in each class the market administrator 
assiens a uniform “use value.” All handlers are required to report 
~ *Reversing United States v. Ruzicka et al.. 152 F. 2d 167 (1945), 5 A.D. 92%, ante—Fd 


**Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Fd. 
981 
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to the market administrator the quantity of milk purchased and put 
to its classified uses. On the basis of these reports the administrator, 
taking into account the total quantity of milk produced and the 
amount devoted to each classification as well as the balance in the 
Producer-settlement Fund, and making authorized adjustments, an- 
nounces monthly a uniform minimum price to be paid by handlers 
to producers. Since a handler’s receipts from the re-sale of milk, 
or the sale of milk products, vary with the amount of the milk 
distributed in each class, the uniform price paid by handlers will 
create inequities unless adjustment is made, based on the compara- 
tive use value of the milk distributed by a particular handler. The 
mechanism for adjustment is the Producer-settlement Fund. Han- 
dlers are required to contribute to this Fund whenever the use 
value of the milk handled by them during the month is greater 
than the norm on which the uniform price is based. Conversely, 
handlers whose milk distribution is of low use value and whose 
fixed minimum costs are therefore out of line with their receipts 
are recompensed from this Fund. Effective enforcement of such 
a marketing scheme rests on proper accounting, reliable reports and 
alert inspection. At best, however, errors are inevitable, which may 
call for payments by handlers into the Fund. The reliance of the 
industry upon that Fund makes prompt payments into it impera- 
tive. 

An order for payment into the Fund and its resistance led to 
this litigation. The Ruzickas, handlers of milk, filed with the mar- 
ket administrator required reports and received from him a tran- 
script of their account with the Fund for the period in controversy. 
Deficiencies were disclosed which the Ruzickas refused to pay, in 
disregard of § 941.8(c) and (g) of Order 41, requiring a handler 
to pay within five days “the account so billed.” Under § 8c(6) of 
the Agricultural Marketing Agreement Act this suit was begun in 
the Northern District of Illinois for enforcement. The Govern- 
ment prayed for a mandatory injunction commanding compliance 
with Order 41 by payment of the sums alleged to be due to the 
Fund. If it is relevant, it was not alleged that there was danger 
of irreparable loss because of insolvency of the Fund. By their 
answer the Ruzickas justified their failure to pay, chiefly on the 
ground that the demand was based upon faulty inspection of 
their accounts and improper tests of their milk and milk products. 
The District Court ruled that “the defendants having failed to 
avail themselves of the administrative remedy provided by said 
Act, may not raise such issues of fact before this Court.” On the 
issue in the suit thus limited, the District Court granted the Gov- 
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ernment’s motion for judgment on the pleadings. The Circuit 
Court of Appeals for the Seventh Circuit, one judge dissenting, re- 
versed the District Court, ruling that the validity of the demand 
by the Secretary of Agriculture may be contested in an enforce- 
ment proceeding under § 8c(6). 152 F. 2d 167. 


Thus the question before us is whether a handler may resist a 
claim against him by the Secretary of Agriculture, made accord- 
ing to the procedure defined in the Act, without previously having 
sought to challenge the claim in a proceeding, also defined in the 
Act, before the Secretary of Agriculture. The answer is found on 
a fair reading of the Agricultural Marketing Agreement Act in 
the context of its purposes and of the scheme designed by Congress 
for their realization. 

The sections of the statute directly relevant to our problem are 
set out in the margin.’ Briefly, the district courts of the United 
States are “vested with jurisdiction specifically to enforce” orders 
issued pursuant to the act.2, The Act authorizes a handler to chal- 
lenge before the Secretary of Agriculture his order “or any obliga- 
tion imposed in connection therewith” as “not in accordance with 
law,” and to ask to have it modified or to be exempted from it. 


When the order is so challenged, the determination of the Secre- 
tary of Agriculture, after hearing, is final but only “if in accord- 
ance with law.” Section 8c(15)(A). To test whether such ruling 
is “in accordance with law” the handler may bring the Secre- 
tary’s action for review before the appropriate district court. Sec- 
tion 8c(15)(B). But the very subsection, (15), which gives the 


18a(6). The several district courts of the United States are hereby vested with juris- 
diction specifically to enforce, and to prevent and restrain any person from violating any 
order, regulation, or agreement, heretofore or hereafter made or issued pursuant to this 
title, in any proceeding now pending or hereafter brought in said courts. 


“8c(15) (A). Any handler subject to any order may file a written petition with the 
Secretary of Agriculture, stating that any such order or any provision of any such order or 
any obligation imposed in connection therewith is not in accordance with law and pray- 
ing for a modification thereof or to be exempted therefrom. He shall thereupon be given 
an opportunity for a hearing upon such petition, in accordance with regulations made 
by the Secretary of Agriculture, with the approval of the President. After such hearing, 
the Secretary shall make a ruling upon the prayer of such petition which shall be final, 
if in accordance with law. ’ 

“8c(15)(B). The District Courts of the United States (including the District Court 
of the United States for the District of Columbia) in any district in which such handler is 
an inhabitant, or has his principal place of business, are hereby vested with jurisdiction 
in equity to review such ruling, provided a bill in equity for that purpose is filed within 
twenty days from the date of the entry of such ruling. Service of process in such pro- 
ceedings may be had upon the Secretary by delivering to him a copy of the bill of com- 
plaint. If the court determines that such ruling is not in accordance with law, it shall 
remand such proceedings to the Secretary with directions either (1) to make such ruling 
as the court shall determine to be in accordance with law, or (2) to take such further 
proceedings as, in its opinion, the law requires. The pendency of proceedings insti- 
tuted pursuant to this sub-section (15) shall not impede, hinder, or delay the United 
States or the Secretary of Agriculture from obtaining relief pursuant to section 8a(6) 
of this title. Any proceedings brought pursuant to section 8a(6) of this title (except 
where brought by way of counterclaim in proceedings instituted pursuant to this sub- 
section (15) shall abate whenever a final decree has been rendered in proceedings between 
the same parties, and covering the same subject matter, instituted pursuant to this sub- 
section (15).” 

2Section 8a(8) is also invoked by petitioner. But that section adds to the Government’s 
remedies. It implies no judicial review in favor of handlers. 
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handler access to the Secretary of Agriculture for administrative 
relief and opportunity for judicial review of his determination, 
provides that the pendency of the proceedings before the Secretary, 
or in the district court to review the Secretary’s ruling, “shall not 
impede, hinder, or delay the United States or the Secretary of 
Agriculture from obtaining relief” under § 8a(6). It is only when 
“a final decree has been rendered in proceedings between the same 
parties, and covering the same subject matter instituted pursuant 
to this subsection (15)” that proceedings brought for enforcement 
under § 8a(6) “shall abate.” Section 8c (15) (B). 


To be sure, Congress did not say in words that, in a proceeding 
under § 8a(6) to enforce an order, a handler may not question an 
obligation which flows from it. But meaning, though not explicitly 
stated in words, may be imbedded in a coherent scheme. And 
such we find to be the provisions| taken in their entirety, as a means 
for attaining the purposes of the Act while at the same time pro- 
tecting adequately the interests of individual handlers. 


The Procedure devised by Congress explicitly gave to an aggrieved 
handler an appropriate opportunity for the correction of errors or 
abuses by the agency charged with the intricate business of milk 
control. In addition, if the Secretary fails to make amends called 
for by law the handler may challenge the legality of the Secretary’s 
ruling in court. Handlers are thus assured opportunity to establish 
claims of grievances while steps for the protection of the industry 
as a whole may go forward. Sections 8a(6) and 8c(15) thus form 
a complementary procedural scheme. Contrariwise, it would make 
for disharmony to extrapolate from these provisions of the statute 
the right to consider independently, in a proceeding by the Govern- 
ment for the enforcement of the Secretary’s order, questions for 
which Congress explicitly furnished the handler an expert forum 
for contest with ultimate review by a district court. 


The situation before us indicates how disruptive it would be to 
allow issues that may properly come before a district court in a pro- 
ceeding under § §c(15) to be open for independent adjudication in 
a suit for enforcement under § 8a(6). After a presumably careful 
study by those technically equipped, a program was devised for the 
dairy farmers in one of the large areas of the country. The success 
of the operation of such Congressionally authorized milk control 
must depend on the efficiency of its administration. Promptness of 
compliance by those subject to the scheme is the presupposition of 
Order No. 41. Thus, definite monthly deadlines are fixed by the 
Order for every step in the program. In large measure, the success 
of this scheme revolves around a “producers” fund which is solvent 
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and to which all contribute in accordance with a formula equitably 
determined and of uniform applicability. Failure by handlers to 
meet their obligations promptly would threaten the whole scheme. 
Even temporary defaults by some handlers may work unfairness to 
others, encourage wider noncompliance, and engender those subtle 
forces of doubt and distrust which so readily dislocate delicate eco- 
nomic arrangements. To make the vitality of the whole arrange- 
ment depend on the contingencies and inevitable delays of litigation, 
no matter how alertly pursued, is not a result to be attributed to 
Congress unless support for it is much more manifest than we here 
find. That Congress avoided such hazards for its policy is per- 
suasively indicated by the procedure it devised for the careful ad- 
ministrative and judicial consideration of a handler’s grievance. It 
thereby safeguarded individual as well as collective interests. In 
the case before us, administrative proceedings were instituted before 
the Secretary of Agriculture and, apparently, are awaiting his action. 
Presumably the Secretary of Agriculture will give the respondents 
the rights to which Congress said they were entitled. If they are 
dissatisfied with his ruling, they may question it in a district court. 
The interests of the entire industry need not be disturbed in order 
to do justice to an individual case.* 


It is suggested that Congress did not authorize a district court to 
enforce an order not “in accordance with law.” ‘The short answer 
to this rather dialectic point is that whether such an order is or is not 
in accordance with law is not a question that brings its own immediate 
answer, or even an answer which it is the familiar, everyday business 
of courts to find. Congress has provided a special procedure for 
ascertaining whether such an order is or is not in accordance with 
law. The questions are not, or may not be, abstract questions of 
law. Even when they are formulated in constitutional terms, they 
are questions of law arising out of, or entwined with, factors that 
call for understanding of the milk industry. And so Congress has 
provided that the remedy in the first instance must be sought from 
the Secretary of Agriculture. It is on the basis of his ruling, and 
of the elucidation which he would presumably give to his ruling, that 
resort may be had to the courts. Congress seems to have empha- 
sized the different functions in the enforcement of the Act that § 8a 
and § 8c serve by explicitly directing that the proceedings for relief 


3“During the period while any such petition is pending before the Secretary and until 
notice of the Secretary’s ruling is given to the petitioner, thle penalties imposed by the 
act for violation of an order cannot be imposed upon the petitioner if the court finds 
that the petition was filed in good faith and not for delay. The Secretary may, never- 
theless, during this period proceed to obtain an injunction against the petitioner pur- 
suant to section 8a(6) of the Agricultural Adjustment Act * * * It is believed that 
these provisions established an equitable and expeditious procedure for testing the validity 
of orders, without hampering the Government’s power to enforce compliance with their 


terms.” S. Rept. No. 1011, 74th Cong., lst Sess., p. 14. 
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instituted by a handler under § 8(c) shall not “impede, hinder, or 
delay” enforcement proceedings by the United States under § 8a. 

We are dealing here solely with the rights of handlers. This: is 
not Stark v. Wickard, 321 U.S. 288. In that case it was concluded 
that since Congress had provided no administrative remedy for a 
producer to review the legality of an order against him, presumably 
the courts were not closed to him. By § 8c(15) Congress has made 
precisely such provisions for handlers. As to them the procedural 
scheme is complete. 

The Agricultural Marketing Agreement Act is one of many enact- 
ments by which Congress in regulating economic enterprise has 
divided the duty of enforcement between courts and administrative 
agencies. But there is the greatest variety in the manner in which 
Congress has distributed this responsibility. Those who are entitled 
to speak tell us that the development of the nature sciences has often 
suffered from premature generalization. Certainly the recent growth 
of administrative law counsels against generalizations regarding 
what is compendiously called judicial review of administrative ac- 
tion. And so we deem it desirable, in a case like this, to hug the 
shore of the precise problem before us in relation to the provisions 
of the particular Act immediately relevant. One general observa- 
tion, may, however, be permitted. Both courts and administrative 
bodies are law-enforcing agencies, utilized by Congress as such. In 
construing the enforcement provisions of legislation like the Mar- 
keting Act, it is important to remember that courts and administra- 
tive agencies are collaborative “instrumentalities of justice,” and 
not business rivals. See United States v. Morgan, 307 U.S. 183, 191; 
Federal Communications Commission v. Pottsville Broadcasting Co., 
309 U.S. 134, 141 e¢ seg. And so we are not called upon to decide 
what powers inhere in a court of equity, exercising due judicial dis- 
cretion, even in a suit such as was here brought by the United States 
for the enforcement of an order under § 8a. We say this because 
it appears that at a stage in the proceedings in the district court a 
motion for a stay, pending disposition of the petition by the Ruzickas 
before the Secretary of Agriculture, was made by the respondents. 
With the court’s leave, this motion was subsequently withdrawn. 
The power of the district court to have acted on it is therefore not 
before us. Compare Scripps Howard Radio vy. Comm’n, 316 U.S. 4; 
Hecht Co. vy. Bowles, 321 U.S. 321. 

Judgment Reversed. 


Mr. Justice Doucias concurs in the result. 
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COURT DECISIONS CITED IN AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 
Saxe v. Penokee Lumber Company, 159 N.Y. 371_-------------------- 
Scott v. Troop Water Heater Co., 345 Pa. 368, 28 A. (2d) 922 (1942)_- 
Seaver v. Lindsay Light Co., 182 N.Y.S. 30 (1920) -------------------- 
Seward v. Pa. Salt Mfg. Co., 266 Pa. 457, 109 Atl. 617 (1920) ---------- 
Sites. Wlenhorn. 245 U.S. 130 CiSiG)...~ - oe cee 
Southland Industries v. Federal Communications Commission, 99 F. 
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Standard Coal Co. v. Stewart, 72 Utah 272, 269 Pac. 1014 (1928)------ 
Town of River Junction v. Maryland Casualty Co., 110 F. (2d) 278 

CECA. Cite: TORO qa seein etic rie ettinwceocuseueseaasees 
Trainer v. Fort; 310 Pa. 670, 165 Atl 232 (1938)..................... 
United States Smelting Co. v. American Galvanizing Co., 236 Fed. 596_- 
Vahlsing v. Rothstein, 107 Pa. Super. 281, 163 Atl. 350 (1932) --------- 
Wolfe & Cohen v. Joseph Kardonsky and Benjamin Kardonsky, PACA 

ROG, ING: Ware | ie PAO ais re oe eas ei ie ee ean 
Wotleek. 120 Bed. G16 €N.D:. EE 1906); 2 ons w ne cccceccenesinns 
Wrigley vo. Cornelius, 162 Ti. 92, 44. N.B. 406..........2.0..45..0n 








APPEALS FROM SECRETARY’S DECISIONS 
(Action for Review by Courts) 


Agricultural Marketing Agreement Act of 1937 
Hillcrest Dairy, 1 A.D. 224. Decided March 19, 1942. Appealed to the Dis- 
trict Court of the United States for the District of Massachusetts, Civil 
Action No. 85, June 25, 1946. 


Perishable Agricultural Commodities Act, 1930 

A. J. Evans Marketing Agency, Inc. v. Chester Franzell & Co., 5 A.D. 185. 
Decided March 5, 1946. Appealed to the District Court of the United 
States for the Western District of Pennsylvania, Civil Action No. 5569, 
April 2, 1946. 

Bacon Brothers v. Cad Heaton Fruit Company, 5 A.D. 547. Decided July 2, 
1946. Appealed to the District Court of the United States for the East- 
ern District of Illinois, Civil Action No. 1348, July 29, 1946. 

“E. A. White Fruit Co. v. Carl Handler Fruit Co., and/or C. H. Robinson 
Co., 5 A.D. 779. Decided October 18, 1946. Appealed to the District 
Court of the United States for the District of Minnesota, Civil Action 
No. 2292, November 13, 1946. 

Ernest E. Fadler Company v. Hoffman Banana Company, 5 A.D. 272. De- 
cided April 5, 1946. Appealed to the District Court of the United States 
for the Western District of Texas, Civil Action No. 681, May 2, 1946. 

L. Gillarde Company v. Jos. Martinelli & Co., Inc., 5 A.D. 555. Decided 
July 3, 1946. Appealed to the District Court of the United States, Dis- 
trict of Massachusetts, Civil Action No. 5800, July 30, 1946. 

Mexican Produce Company v. Lewis D. Goldstein Fruit and Produce Cor- 
poration, 4 A.D. 946. Decided November 30, 1945. Appealed to the 
District Court of the United States for the Eastern District of Penn- 
sylvania, Civil Action No. 5746, March 26, 1946. 

Powers v. Schley Bros., 5 A.D. 617. Decided August 23, 1946. Appealed 
to the District Court of the United States for the District of Maryland, 
Civil Action No. 32138, September 18, 1946. 

San Pat Vegetable Company, Inc. v. Kyman, 5 A.D. 483. Decided June 13, 
1946. Appealed to the District Court of the United States for the North- 
ern District of Ohio, Eastern Division, Civil Action No. 24160, July 8, 
1946, 

Schultz Brokerage Co. v. Hoffman Banana Company, 5 A.D. 103. Decided 
February 18, 1946. Appealed to the District Court of the United States 
for the Western District of Texas, Civil Action No. 664, March 7, 1946. 

Shampanier Brokerage Company v. Lewis D. Goldstein Fruit & Produce 
Corporation, 5 A.D. 202. Decided March 19, 1946. Appealed to the 
District Court of the United States for the Eastern District of Penn- 
sylvania, Civil Action No. 5959, May 22, 1946. 

The Di Leonardo Company v. Somers, 5 A.D. 703. Decided September 25, 
1946. Appealed to the District Court of the United States for the East- 
ern District of Virginia, Civil Action No. 641, October 24, 1946. 

Trautman & Squeri v. Schley Bros., 5 A.D. 626. Decided August 23, 1946. 
Appealed to the District Court of the United States for the District of 
Maryland, Civil Action No. 3212, September 18, 1946. 
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DISPOSITION OF APPEALS (ACTION FOR REVIEW) FROM 
SECRETARY’S DECISIONS BY COURTS 





Administrative Procedure Act 
Avon Dairy Company et al. v. Eisaman, 5 A.D. 817. Appealed to the Dis- 
trict Court of the United States for the Northern District of Ohio, East- 
ern Division, Civil Action No. 24297. Defendant’s motion to dismiss 
the amended complaint sustained and decree entered accordingly, De- 
cember 20, 1946. 


Agricultural Marketing Agreement Act of 1937 
C. J. Wieland and Son Dairy Products Company, Inc. v. Wickard, Secre- 
tary of Agriculture, 2 A.D. 647; 3 A.D. 83. Appealed to the District 
Court of the United States for the Eastern District of Wisconsin, Civil 
Action No. 1335. Judgment for defendant, September 19, 1946. 


International Dairy Company et al. v. Wickard, et al., 2 A.D. 141; 3 A.D. 
953. Appealed to the District Court of the United States for the North- 
ern District of Illinois, Eastern Division, Civil Action No. 44 C 1449. 
Judgment for defendants and plaintiffs’ complaint is dismissed at plain- 
tiffs’ costs, November 1, 1946. 


Ogden Dairy Co., a corporation v. Wickard and Jones, 2 A.D. 558. Ap- 


pealed to the District Court of the United States for the Northern Dis- 
trict of Illinois, Eastern Division, Civil Action No. 43 C 1267. Memo 
opinion dismissing complaint, September 20, 1945. 


Sprague Dairy Company (Cloverleaf Dairy Co. et al.) v. Anderson, Secre- 
tary of Agriculture, 4 A.D. 627. Appealed to the District Court of the 
United States for the Northern District of Illinois, Eastern Division, 
Civil Action No. 45 C 1546. Judgment for defendant and plaintiffs’ 
complaint is dismissed at plaintiffs’ costs, November 14, 1946. 


U. S. v. Avondale Dairy Co., et al., 4 A.D. 1. Appealed to the District Court 
of the United States for the Southern District of Ohio, Civil Action No. 
1050. Court decided in favor of Government without written opinion, 
March, 1946. , 


Packers and Stockyards Act, 1921 
Mirotznik et al. v. United States, 4 A.D. 27. Appealed to the District 
Court of the United States for the Eastern District of New York. De- 
cided February 23, 1946. 


>. 
, 


Perishable Agricultural Commodities Act, 1930 
Battistini Bros. v. Senter Bros., Inc., et al., 4 A.D. 571. Appealed to the 


District Court of the United States for the Northern District of Ohio, 
Eastern Division, Civil Action No. 23126. Settled, November 26, 1946. 


Senter Bros., Inc. v. Curtis & Co., 4 A.D. 196. Appealed to the District 
Court of the United States for the District of Massachusetts, Civil Action 
No. 3557. Settled, October 21, 1946. 

The LeRoy Dyal Co., Inc. v. Allen, 5 A.D. 214. Appealed to the District 
Court of the United States for the Eastern District of South Carolina, 
Civil Action No. 1467. Settled, November 1, 1946. 
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AGRICULTURE DECISIONS CITED BY COURTS AND OTHER 
AUTHORITIES 


Agricultural Marketing Agreement Act of 1937 
Avon Dairy Co., 5 A.D. 817 (1946), 15 LW 2249. 
Blenheim Creamery Corp., 5 A.D. 663 (1946), 15 LW 2162. 
Grandview Dairy, Inc., 3 A.D. 335, 354 (1944) in Grandview Dairy, Inc. 
v. Jones, et al., 61 F. Supp. 460, 5 A.D. 510 (1946). 


Grandview Dairy, Inc. and Arkport Dairies, Inc., 1 A.D. 133 (1942) in 
Grandview Dairy, Inc. v. Jones, et al., 61 F. Supp. 460, 5 A.D. 510 
(1946). 


Lemont Dairy Co., 4 A.D. 913 (1945), Pike and Fischer, Dec. Note No. 795. 


Shawangunk Cooperative Dairies, Inc., 3 A.D. 852 (1944) in Shawangunk 
Co-op. Dairies, Inc. v. Jones, et al., 59 F. Supp. 848, 5 A.D. 124 (1946). 


Packers and Stockyards Act, 1921 
Conley, 5 A.D. 755 (1946), 15 LW 2250. 


Perishable Agricultural Commodities Act, 1930 
Al Kaiser & Bros. v. Reaton, 5 A.D. 494 (1946), 15 LW 2001. 
L. Gillarde Co. v. Jos. Martinelli & Co., Inc., 5 A.D. 555 (1946), 15 LW 2045. 


LeRoy Dyal Co., Inc. v. Allen, 5 A.D. 214 (1946), Pike and Fischer, De- 
cisions 48g.213. 


Sheehy, 5 A.D. 491 (1946), 15 LW 2001. 
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COMMODITIES INVOLVED IN PROCEEDINGS UNDER PERISHABLE 
AGRICULTURAL COMMODITIES ACT, 1930 (1946) 
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CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED (1946) 


Administrative Procedure Act 
Avon Dairy Company et al. (AMA Doc. No. 75-1 to 75-24) *Sec- 
tion 10(d) of Administrative Procedure Act confirms exist- 
We TAS | lees al ea eSn eee n owen ane 


Agricultural Marketing Agreement Act of 1937 
Allen, Sydney (AMA Doc. No. 53-10) *Scope of section 8c(15) 
C8) 06 GOie = ocean womsu sence nsaeeee ee ae 
(AMA Doc. No. 66-5) *Scope of section 8c(15) (A) of act— 
Determination of unconstitutionality of statute by adminis- 
trative officer—Parity price ..................-..-.--..-~-=<« 
Blenheim ‘Creamery Corporation (AMA Doc. No. 27-73) *Effect 
of lack of evidence in record upon validity of amendment of 
order affecting particular handler ------------------------- 
Breakstone Bros., Inc. (AMA Doc. No. 27-76) *Classification of 
milk—Class II-B milk—Burden of proving classification---- 
Dairyman’s League Cooperative Association, Inc. (AMA Doc, No. 
27-13) *Order No. 27—Classification of milk—Class II-A and 
Class I1I-D—Construction and interpretation of order__----- 
*Dismissal of petition for reargument and reconsideration-- 
The Borden Company (AMA Doc. No. 27-78) *Order reopening 
OGRE ono octet eee eerie seen eae eae 
Velozo, John (AMA Doc. No. 47-6) *Failure to establish pro- 
GUCHPHONGIOE StAUUE nici ct an cen aise eens 
Wetmiller Dairy and Farm Products Company, Inc. (AMA Doc. 
No. 37-74) Coumeut diemineel. Qs 5 5. 5 eee 


Commodity Exchange Act 

A. Feldstein and Company (CEA Doc. No. 36) *Suspension of 

SPRING: DEIVIOGOR. 6 écicccnwncdannceoeunae si ouiegriata crepe anedtaal teats 

Brown, Raymond G., Sr., et al. (CEA Doc. No. 40) *Suspension 

Of CREME TOG 5 ia sie eine seen eons 
| Daniel, Joseph M. (CEA Doc. No. 41) *Suspension of registra- 
tion for trading privileges on contract markets__-__-__-__-_ 
' Martin, Ullrich, and Ullrich & Company (CEA Doc. No. 35) *Re- 
fusing trading privileges by contract markets__-___________ 

McGuigan, Reuben (CEA Doc. No. 37) *Motion for correction of 

CRN a ai ess tres erin erence 
*Suapension of trading privileges ...............2.—....... 


Grain Standards Act 
Stanton Grain Company (GS Doc. No. 60) *Violation of act— 
UI NN i a ch is wa 


Packers and Stockyards Act, 1921 
j A. D. Smith, Warren and Company (P&S Doc. No. 1704)__--__- 
Beegle v. Philadelphia Live Stock Company and David B. Hill 
Ce Die: Nes Pia ees ccininiincorenectacmmeccsawecncdam 
Block, Bernhardt (P&S Doc. No. 1703) *Cease and desist order 
Bowles Livestock Commission Company (P&S Doc. No. 1647) 
*Cease and desist—Suspension of registration_.____.__._______ 
Clark v. Drovers Commission Company and Union Stock Yard 
and Transit Company (P&S Doc. No. 1724) *Dismissal— 
Failure to sustain burden of proof........................... 
Cleveland Union Stock Yards Company (P&S Doc. No. 442) 
*Eixtension of rates and Charhes ...... =... cone 
*Incroases in rates and charges ..........=............... 
Coble v. National Livestock Commission Company, Inc. (P&S 
Doc. No. 1719) *Failure to sustain burden of proof________- 
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1349 817 
1334 734 
1333 729 


1317 668 
1360 864 
1166 143 
1273 9525 
1359 = =861 


1335 739 


1215 = 337 
1336 745 
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1191 249 

‘ 
1361 871 
1140 14 
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1341 765 
1368 886 
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1222 377 
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960 CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED 


A.D. 

Packers and Stockyards Act, 1921—Continued No. Page 
Conley, Harry (P&S Doc. No. 1702) *Cease and desist order_--- 1340 755 
Denver Union Stock Yard Company (P&S Doc. No. 450)-------- 1192 251 
MINCYCORS (iN) VAPOROe TRIOS. oan oo Se eae cemconee 1276 528 
*Amendment of order with respect to rate increases____---- 1281 535 
Essex County Coop Company (P&S Doc. No. 1510)---------- 1193 252 

Gentner Packing Company v. Union Stock Yard and Transit 
Company (P&S Doc. No. 1721) Consent Dismissal___--- 1174 185 


George W. Jary and G. W. Shawver v. Texas and Southwestern 
Cattle Raisers’ Association, Inc. (P&S Doc. No. 1723) *Brand 


inspection—Suspension of authorization__-_--------_------ 1153 85 
Gorman & Monhein (P&S Doc. No. 1712) *Suspension of Regis- 

[tt > cee ec ka nu noe cane ae eune amo eaees aaa 1220 373 
Hoelterhoff, Frank C. (P&S Doc. No. 1696) *Cease and desist— 

Failure to meet financial requirements__-__-----_----__--- 1196 265 
Houston Livestock Commission Company (P&S Doc. No. 1698)_- 1168 177 

*Dismissal of motion to reopen proceeding_--__------------ 1217 362 


Idaho Livestock Auction Company v. Nebraska Brand Com- 
mittee (P&S Doc. No. 1765) *Dismissal—Withdrawal of com- 
1321 683 


pimint ....- cog a Nak a tel a ele ct 
James T. Crosby & Sons (P&S Doc. No. 1468) *Modification of 
guepension Of  resistralionn =... 32-65 cae cceancaennancens 1141 SF 


John Clay & Company v. Union Stock Yard & Transit Company 
(P&S Doc. No. 1732) *Dismissal—Settlement between parties 1248 443 
Knaus v. Martin, Blomquist & Lee Livestock Commission Com- 
pany (P&S Doc. No. 1717) *Failure to show lack of reason- 
RIG IRORICURIO: ‘SOTURONR eg ame aina new ee o mee 1195 
Kreifels v. Stock-Growers & Tagg R. Commission Company et al. 
(P&S Doc. No. 1727) *Dismissal—Failure to sustain burden 
OE rion ae ete eee eee eed i 
Leo Hardy Livestock Commission Company et al (P&S Doce. No. 


262 


1295 589 


1532) *Continuation of provisions of prior order____-------- 1253 448 
Market Agencies at Fort Worth Stockyards (P&S Doc. No. 445) 

*Extension and modification of provisions of prior order__-_ 1298 599 

SINCTONHE- i TELCOS ORE CRATHOS. 832525 cacen ss acesensuce 1369 892 


Market Agencies at Mississippi Valley Stock Yards, St. Louis, 
Missouri (P&S Doc. No. 1532) *Modification of rates and 
RR a eg ag car heady es ek mas te Sonn pn as 
Market Agencies at Ogden Union Stock Yards (P&S Doc. No. 
456) *Amonament. of rate schedule... s.nn cen nuec 1252 447 
*Extension and modification of provisions of prior orders__ 1300 605 
Market Agencies at Omaha Union Stock Yards, Omaha, Nebraska 
(P&S Doc. No. 143) *Extension and Modification of pro- 


1370 §=.893 


WinsOns OF “OTIO? GLaer. 2. 5. an ek cae ec eke 1249 443 
Market Agencies at St. Louis National Stockyards (P&S Doc. 

No. 383) *Continuation of provisions of prior order_________ 1251 446 

*meroaas. in tates and ChAarces..- 3 cece cece teens 1301 608 

PIMOAIDCATION Of “DTIOT “OPRCIS= 2. oan eee wc ct ae ewnc 1320 679 


Market Agencies at the Kansas City Stock Yards (P&S Doc No. 
311) *Modification and continuation of temporary rates and 


ORUNORGy sees soe ree tee on ec ee ee once sues 1258 454 
Market Agencies at the Sioux City Stock Yards (P&S Doc. No. 

308) *Continuation of rates now in effect_.___._.___________ 1257 453 

"Modification of rates aid Charges —.. 660. cnccnnnecensnnn 1364 876 

WIGUCREG tt PACER BMG CREURCS Qo. so Seed cw ee ceckeee 37 893 
Market Agencies at the Union Stock Yards, Chicago, Illinois 

(P&S Doc. No. 402) *Extension of time for filing petition-__ 1221 377 

\regont Sates continued .< «2666S see oe keh cece _.-. 1256 452 

*incresse: in. rates antl Charges. oo sn 5k ccc ncccnse 1296 592 

*Authorization of increase in rates and charges__._________ 1337 748 


Market Agencies at the Union Stock Yards, Denver, Colorado 
(P&S Doc. No. 485) *Provisions of prior orders continued__ 1254 449 
*Modification of rates and charges._............-..._. 1299 600 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 
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CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED 


Packers and Stockyards Act, 1921—Continued 


McKinley-Winter Livestock Commission Company, Inc. (P&S 
Doc. No. 1586) *Parties—Substitution of respondent’s suc- 
OOBEOR. 353505 SS eh a ga en val reels mirada eee le aera 

Metcalfe 7. Cassidy Commission Company (P&S Doc. No. 1720) 
*Dismissal—Failure to sustain burden of proof----- ------ 


Midwest Farmers, Inc. (P&S Doc. No. 1473) *Modification of 
qusnension of romaivatiell.....- 4. =...5..-.-—- 3 55-= 
Milner Provision Company, Inc. v. The Union Stock Yard & 
Transit Company (P&S Doc. No. 1726) *Dismissal—Failure 
to appear and submit proof. -......-....---..=.--=------.- 
Mississinpi Valley Stock Yards (P&S Doc. No. 1558) *Cease al 
desist—Rates and charges for stockyard services_------- 
*Effective date of prior order nostnoned until further order 
*Increase in: yates and charg@es...-... 2. ....-- 2) sous 
Mrs. Etta Ogden v. H. F. Racon and Marv 1. Ulrich (P&S Doc. 
No. 1732) *Dismissal—Settlement hetween narties : 
New Jersev Coon Comnanv tne.. et al. (P&S Doe. No. 553. 554. 
and 555) *Coop rental charges.__........--.-..------ ae 
*Hxztension of rates and charses..._....... 2 266s. ne a-ns 


Nienhuis ». Tinion Stock Yard and Transit Commas (P&S 
Bee, Na, 1729). .....-. 5 abe citi epee aking ctor cee 
Peterson. K. T.. (P&S Doc. No. 1701) *Cease and desist order 
Schmidt +. Sehroeder Live Steel Commission Comnany (P&S 
Doe. No 1724) *Dismissal—Fnailure to show lack ef reason- 
able stockvard services _______- Ute hea ae eee ee 
Siony Citv Stock Yards Comnany (Pas ‘ae No. 425 a nk eee 
*Increase in vardage rates_____-..-__-_---_-_- a cae 
St. Josenh Stock Yards Company (P&S Dor. No. 098) _ Steno 
1143:19: 1167:175; 

St. Tonic National Stockvards Comnanv (P&S Doe. No. 1246) 
*Rates and charges—Books pnd records_____-__-_------ 2 


*Cease and desist—Rates and Charges—Anticinsg vated liv estock 
receints—Disnosition of imvonnded funds_____--_------ 
*Prior order modified—Books and records_____------------ 
*Dismissal of intervenors’ petition to reonen___ _---- sete 
*Extension of effective date for prescribed rates and charzes 
*Renuest for postponement of effective date of prior order 
I AS ae le et 8 nn ce eres Oe ae 
*Extension of effective date for rates prescribed in prior 
I ae ie ee Ia a alg 
*Modification of Prior order—Impounding of funds_____ —_- 
*Distribution of funds impounded.._....................... 
*Increase in rates. and charges.............-....-..-..-<.-6<.- 
St. Paul Union Stockyards Company (P&S Doc. No. 1211) 
*Modification of order prescribing yardage charges_------~-- 
*Order suspending protested charges__-_____--------------- 
fo of new rates___-_-_-- 
. Compton & Company (P&S Doc. No. 1669) *Cease and de- 
en tase funds___- a Rae tetas 
The Peoria Union Stock Yards Company “(P&S Doe. No. 5) *Con- 
tinuation of rates and charges_- Sd ss 
*Modification of rates and charges —__----- : 
Union Stock Yards Company of Omaha, Ltd. (P&S Doc. No. 344) 
*Prescription of additional service charges- wa . 
STucroase {ff WaTONGe YOUOK. 25522 ken cnn seenses 
*Suspension of rates and charges__----- ; ; sg 
*Rates and charges—Authority to file tarife se schedule 
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*Hint to important legal and economic points contained in decision. Reference to other 
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A.D. 
Packers and Stockyards Act, 1921—Continued No. Page 
Updike v. The Peoria Union Stock Yards Company (P&S Doc. 


No. 1718) *Failure and refusal to account__--------------- 1194 254 
Valley Brokerage Company, Price & Company and Valley Sheep 
Company (P&S Doc. No. 1695) *Cease and desist—Customers’ 
1138 6 


IN on ee A Nt ale Se eee ore he la, 

Vandenburg v. Union Stock Yard and Transit Company (P&S 

_ Doc. No. 1728) Failure to file opening statement of facts__-. 1198 268 
Victor Lehrling and Jim Harshman (dba Standard Live Stock 


Commission Company) (P&S Doc. No. 1725) *Cease and de- 
UTR Cn a er i ene. 1342 769 


Perishable Agricultura] Commodities Act, 1930 

A. J. Evans Marketing Agency, Inc. v. Chester Franzell & Com- 
pany (PACA Doc. No. 4396) *Liability of joint account part- 

PJ 2 Set SR aE ah ta tcl Aen ea oa ta 1175 5 

Associated Fruit Distributors of California v. American Citrus 
& Produce Co. (PACA Doc. No. 4522) *Advances recoverable 
ee rr a Ai re Pere 

Associated Fruit Distributors of California v. Mailloux Fruit and 
Produce Company, Inc. (PACA Doc. No. 4439) *Interpreta- 
tion of descriptive terms—Acceptance by assumption of con- 
trol—Accord and satisfaction ................-_._-_-- 1208 290 

Babson Park Citrus Cooperative v. Akron Produce Company 
(PACA Doc. No. 4436) *Reopening proceedings for further 


1156 90 


RR ga a a ae ree er 1155 86 
Bacon Brothers y% Cad Heaton Fruit Company (PACA Doc. No. 
4442) *Unlawful rejection—Lack of implied warranty of 
MRR yan SIORUN cS a ser oe ete eae 1284 547 
v. Thomas Produce Company (PACA Doc. No. 4566) *Unlaw- 
ar Nk oh A hate 1210 300 
Barnes v. Salazar (PACA Doc. No. 4546) *Effect of failure to 
* 
NN ia clare ads ee A wh ge Ss alent ec 1164 121 
Bashaw v. City Wholesale Produce (PACA Doc. No. 4615) *Fail- 
1373 §=6896 


mre io pay TnOnld (Cleese eens é 
Bigler v. National Produce Company (PACA Doc. No. 4559) 

*Replacement purchase—Market value—Market news reports 1325 689 
C. H. Robinson Company v. Independent Distributing Company, : 

and Kelly & Schaffer Produce Company (PACA Doc. No. | 

4531) *Unlawful rejection—Subrogation_-_----.------------ 1178 198 
Carlo Panno Fruit Co., Ltd. v. North Jersey Produce Co. 

(PACA Doc. No. 4512) *Seller’s consignment to itself to en- 


NN AMI oo ee ae ee amenaies 1328 694 
Colorado Produce Distributors v. Brown Brokerage Company 

(PACA Doc. No. 4404) *Liability of commission merchant, j 

dealer or broker for acts or omissions of his agent_-------- 1226 388 j 


Comer Produce Company v. M. Lapidus and Sons (PACA Doc. i 
No. 4360) *Meaning of terms f.o.b. and f.o.b. acceptance 


final—Not modified by evidence of custom and usage-_-_-_--- 1353 822 
Contreras v. Douglas Produce Company (PACA Doc. No. 4607) [ 

*Failure to pay balance of purchase price_---------------- 1305 614 
Cullman County Producers Association v. Allbrook (PACA Doc. 

No. 4568) *Failure to pay balance of purchase price_.------ 1262 469 
Dunn-Jarson Company v. S. S. Coachman & Sons (PACA Doc. 

No. 4500) *Nominal damages-_ OS . Sea ee 96 
E. A. White Fruit Company »v. Carl Handler “Fruit Company 

and/or ©. H. Robinson Company (PACA Doc. No. 4496) 

*False and misleading statement by broker—Damages-___--- 13845 1779 
E. E. Fadler Company v. Vermillion Produce Company (PACA 

Doc. No. 4579) *Failure to pay purchase price__-_.--------. 1268 500 
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CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Continued 


Ernest E. Fadler Company v. Hoffman Banana Company (PACA 
Doc. No. 4446) Breach of warranty—Damages-_-_------------- 
v. Martinous Fruit Company (PACA Doc. No. 4604) *Agree- 
ment held as one of sale, not consignment___-------------- 
v. Sam Saroff & Company (PACA Doc. No. 4493) *Failure to 
account—Damages—Liability of new partner—Failure to 
pia UN: Sie rk a meee 
Falk-Anderson Company v. James Tozzi and Company (PACA 
Doc. No. 4526) *Failure to deliver in accordance with terms 
Wn Ce ee ee eee eee 
H. E. Shank Fruit Co. v. Dyrhood and Lansaw (PACA Doc. No. 
45237) “Liability of former partner.......=..=.............. 
Harshfield Brothers 1. Thomas (PACA Doc. No. 4539) *Failure 
to deliver—Measure of damages_____------------- mie ; 
Hilgert Fruit Co. v. Cherokee Marketing Co. (PACA Doc. No. 
4588) *Failure to account according to guaranteed sale price 
J. J. Sprafka Oil and Potato Co. v. Davis (PACA Doc. No. 4586) 
*Seller’s right to retain control over commodity to insure 
ca cartes sisal i ee eee 
L. Gillarde Company v. Joseph Martinelli & Company, Inc. 
(PACA Doc. No. 4457) *Unlawful rejection—Proper party to 
QUONTE CIGIM SNOINEE TOTINORE 6a. ioe onc ewence 
v. Trimble (PACA Doc. No. 4603) *Unlawful rejection__ __- 
Lake County Fruit Exchange v. Thurston Fruit Company, Inc. 
(PACA Doc. No. 4584) *Failure to account and pay proceeds 
Troms conmiaumonte fir sate... =. jos osc at eee 
Leef-Schniebolk Company v. Termini (PACA Doc. No. 4388) 
*Lack of implied warranty after inspection of commodity__- 
Lubet Produce v. Scharping (PACA Doc. No. 4563) *Failure to 
return deposit—Counterclaim barred by limitation period__-_ 
M. C. Ragatz Company v. Dallas Wholesale Grocer Company 
(PACA Doc. No. 4434) *Failure to make full payment 
PERTIONEE sonic inno cesndd adored a aes eae 
Mascari Brothers v. Cahill (PACA Doc. No. 4591) *Breach of {m- 
plied warranty of suitable shipping condition_--_---------- 
McClintock and Company v. M. Rocco Fruit Company (PACA 
Doc. No. 4469) *Insufficient proof of loss—Nominal damages 
Pioneer Fruit Company v. S. & R. Produce Company (PACA 
Doc. No. 4578) *Failure to pay purchase price____-_-__----- 
Postel v. Jones (PACA) Doc. No. 4551) *Failure to pay broker- 
Wt B00 nos coheed a arian oan 
Pounds v. Jones (PACA Doc. No. 4668).......-.~.~..«...... 
Powers v. Schley Brothers (PACA Doc. No. 4506) *Liability of 
commission merchant for neglect of duty____-------------- 
Ricks Fertilizer Company v. M. Dunn & Company (PACA Doc. 
No. 4421) *Applicability of limitation period to independent 
I es i a ee a ae a i ec ee ae 
Rosenblum Brothers Company, Inc. v. Jablo & Steinberg Com- 
pany (PACA Doc. No. 4478) *Failure to account___---------- 
Russel Produce Co. v. D. 0. Williams & Co. (PACA Doc. No. 4569) 
*Failure to pay purchase price—Unauthorized withholding of 
WN oe oe eee ate te ekeeaaee aan a eae 
Sam Locascio & Company v. C. L. Buck & Sons (PACA Doc. 
No. 4632) *Failure to pay purchase price_-_----------------- 
San Pat Vegetable Company, Inc. v. Kyman (PACA Doc. No. 


4423) *Breach of contract—Failure to follow shipping in- sf 


structions es i ad SN a eae 
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Perishable Agricultural Commodities Act, 1930—Continued 


CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED 


Schoenburg, Price & Co. v. Yeckes-Eichenbaum, Inc. and Yeckes- 
Eichenbaum of Philadelphia, Inc. (PACA Doc. No. 4467) 
*Waiver of mistake in delivery—Memorandum sufficient to 
satisfy statute of frauds.........=-..-.-----..--+--=-+--=--- 

Schultz Brokerage Co. v. Hoffman Banana Co. (PACA Doc. No. 
£426) SU nigwitl TeIOCuOn. -.= 6 os oon cao e ese +-s+ 

Sears Brothers & Company v. Market Street Produce and/or 
Havens Brokerage Company (PACA Doc. No. 4549) *Failure 
Rapmiw pee eeeOumrIte. 3 ooo en ee eee 

Shampanier Brokerage Company v. Lewis D. Goldstein Fruit 
and Produce Corporation (PACA Doc. No. 4444), *Unlawful 
repection—Assignment of cause of action__------------ 

Sheehy, Robert E. (PACA Doc. No. 4554) *Denial of application 
ar II oy Se Set on EN ee a ge le 

Simon Siegel Company 1. Heaton (PACA Doc. No. 4505) *Juris- 

* diction of Secretary—Power of administrative body to deter- 
mine constitutionanty of statute... --.-.-._.—_ .---=-=-- 

Stahmann Farms v. Jack Braunston and Son (PACA Doc. No. 
4463) *Effect of sale of commodity “as is’—Jurisdiction 
EN ai Ba a ee ee es oe 

Texas Fruit Company v. Joseph Martinelli & Co., Inc. (PACA 
Doc. No. 4528) *Unlawful rejection—F.O.B. sale—Suitable 
me ennneri GCN 2 ee eee See 

The Di Leonardo Company v. Somers (PACA Doe. No. 1548) 
*Hamasos—rannre tO Geuver ....222.. enue ne nn cn scenwcs 

The LeRoy Dyal Company, Inc. v. Allen (PACA Doc. No. 4393 
*Failure to pay purchase price—Acceptance______---------- 

The §S. A. Gerrard Company v. Peter Martori’s Sons, Inc. 
(PACA Doc. No. 4400) *Lack of implied warranty after 
NOU sh a ie ee wine eaaaooniees 

Trautmann & Squeri v. Schley Brothers (PACA Doc. No. 4508) 
*Unlawful rejection—Burden of proof of express warranty_- 

Tuveson v. Craddock and Neeley (PACA Doc. No. 4449) *Agree- 
ment Neld as one. of Consienment.... 6 nnn 
*Dismissal of petition for reconsideration. aes Beet 

United Fruit = a Company v. J. A. Trimble Company 
(PACA Doc. No. 4625) *Unlawful rejection ____------------ 

United Produce Co. v. Johns (PACA Doc. No. 4455) *Failure 
NN aE ae ht ee aa ee 

Weinreb v. Lowe Brothers (PACA Doc. No. 4350) *Failure to 
deliver—Damages—Weight of broker’s testimony as to terms 
rT a oe Rs pee ieee ee ee a oN 

Wishnatski & Nathel v. Louis Taylor & Sons, Inc. (PACA Doc. 
No. 4520) *Failure to account and pay—Violation of act__- 

PACA Doc. No. 3842 *Consent dismissal ~.-----~- is ie ites cnet 

SR IO NOS RO om ceiowcemsan tic cbwicnocweoe Pe Bere 

PACA Doc. No. 4165 *Dismissal of complaint affirme xd on recon- 
ae Peete Rn a hl ae eae ty eee Rh se eran 4 

PACA Doc. 4182 *Dismissal—Breach of warranty—Delay in 
delivery sues rejection__---- aa os a cay ae 

PACA Doc. No. 4208 *Dismissal —Withdrawal from business_ 

PACA Doc. No. 4214 *Dismissal—Insufficiency of evidence to 
show agent’s authority_____-__ Sevres ¥ 

PACA Doc. No. 4217 *Dismissal Se tlement by payme Ht.. S 
*Suspension of prior order__- ; ; 

PACA Doc. No, 4230 *Dismissal—Withdrawal of application for 
license . Semen, 

PACA Doc. No. 4242 *Dismissal on complainant’ s motion 

PACA Doc. No. 4263 *Dismissal—Settlement between parties-_-- 

PACA Doc. No. 4406 *Dismissal of complaint—Bankruptcy_-_---~-_ 

PACA Doc. No. 4432 *Dismissal of petition for reargument 

Pee OG, IO; AABG oan om dew ecmneccenciewn Bt 
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CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Continued 


PACA Doc. No. 4439 *Dismissal of petition for reconsideration-- 
PACA Doc. No. 4444 *Dismissal of petition for reconsideration- 
PACA Doc. No. 4451 *Dismissal—Failure to comply with Cali- 


fornia: Statéta of Prange. W325 Ss cacanccacueenenes 
PACA Doc. No. 4456 *Requirement to pay reasonable price of 
CUT soi see oe Sissi ss ceed dng ln ame ee eee 
*Dismissal—Petition for reconsideration-_-_.-__----------- 
PACA Doc. No. 4460 *Dismissal—Failure to show deterioration 
WHE Co a eee ee eel 
WD area is ah cae kee 


PACA Doc. No. 4468 *Dismissal—Settlement between parties__ 
VACA. te: NO. C40 a nc cendeouewannae ates an eeedas an 
PACA Doc. No. 4491 *Insufficient proof to sustain complaint_- 
PACA Doc. No. 4501 *Dismissal—Breach of contract....------ 
PACA Doc. No. 4509 *Dismissal—Settlement between parties_-_ 
PACA De¢.. NO: 4516 2 cccaccnensuacacntncmanumuemeamsamaen 
PACA Doc. No, 4516 *Dismissal—Failure to sustain burden of 

NN a a sex ios ec ai cence satao cs aan etek scp pecan ia 
PACA Doc. No. 4529 *Right of rejection—Delay in delivery_- 
PACA Doc. No. 4533 *Consent dismissal -.................... 
PACA Doc. No. 4534 *Dismissal—Settlement between parties_ 
PACA Doc. No. 4535 *Revocation of license ~---------..--.--- 
PACA Doc. No. 4544 *Dismissal—Settlement between parties_ 
PACA Doc. No. 4545, *Dismissal—Breach of implied warranty 

Of suitable Shippime. CONGIUION: 2.26.6 onc nnsccncocmewuns 
PACA Doc. No. 4553 *Dismissal—Settlement between parties__ 
PACA Doc. No. 4555 *Lawful rejection—Improper loading_--- 
PACA Doc. No. 4561 *Dismissal—Settlement between parties_-_ 
PACA Doc. No. 4562 *Dismissal—Settlement between parties__ 
PACA Doc. No. 4564 *Net proceeds of resale___...--.-.--.. 
PACA Doc. No. 4565 *Revocation of license.../......._._...._. 
PACA Doe. No. 4570 *Dismissal—Settlement between parties__ 
PACA Doc. No. 4572 *Dismissal—Withdrawal of complaint___-_ 
PACA Doc. No. 4577 *Dismissal—Settlement between parties_-_ 
PACA Doc. No. 4598 *Dismissal—Withdrawal of complaint____ 
PACA Doc. No. 4599 *Dismissal—Withdrawal of complaint ___-_ 
PACA Doc. No. 4600 *Dismissal—Withdrawal of complaint_- 
PACA Doc. No. 4637 *Dismissal—Settlement between parties_- 


1942 PACA DECISIONS HITHERTO UNREPORTED 


PACA Doc. No. 3299 *Denial of petition for rehearing_.__--_- 
PACA Doc. No. 3694 *Order granting rehearing__--....-.___- 
PACA Doc. No. 3695 *Order granting rehearing_.--..----_-_-- 
PACA Doc. No. 4126 *Order of dismissal set aside pending ap- 
plication for reconsideration. .......-.—.-.2....-.- . 
*Order set aside pending application for reconsideration___ 
PACA Doc. No. 4165 *Telegrams sufficient memorandum, of con- 
tract ws 6S os a ees tg ca etc gnats Nas puede a ac cae a ic i aa ceeameemeaeeac ital od 


1943 PACA DECISIONS HITHERTO UNREPORTED 


PACA Doc. No. 3416 *Denial of application for license___ ~--- 
PACA Dec. No. 3774 *Lawtul: rejection. .......... . eee. enc 
PACA Doc, No. 3935 *Order amending date of prior order (Same 

a8 2 &.D, 66)... pinata 2 os Fea d wive mre ere 
PACA Doc. No. 4085 *Dismissal—Failure to establish ‘sale____ 
PACA Doc. No. 4111 - P icciehag bean alae 
PACA Doc. No. 4119 a meen? 
PACA Doc. No. 4123 *Dismissal—Failure to establish violation 


of act sccenacipeeadiaa Ai sea ji acca an gables ey cheese one ie 
PACA Doc. No. 4126 *Effect of buyer's opportunity to inspect 
commodity 3 ad a ies aca paac cca areas 
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1943 PACA DECISIONS HITHERTO UNREPORTED—Continued 


. A.D. 

a No. Page 
Pen MOG I, ARN 9 oe ee eh Sa einen mea aleoeae 1185 222 
PACA Doc. No. 4150 *Dismissal—Lawful rejection..__.._.____- 1148 30 
PACA Doc. No. 4163 *Dismissal—Effect of exercise of dominion 

ever commodity ...<==...<.=.- SN oe cs ph a gs 1147 27 
PACA Doc. No. 4172 *Denial of application for license to part- 
RORNEND. 22 bhosnn as nope bean een cenoe sauna on eweemon 1186 223 
*Vacation of prior order denies application for license to 
WEMUCTONID noth nee wee wk a ew aa wanceamcuee 1356 839 
PACA Doc. No. 4177 *Dismissal—Failure to meet shipper’s rep- 
resentations—Term “merchantable” defined ~-.....------- 1332 §=6712 
PACA Doc. No. 4178 *Dismissal—Necessity for dumping produce 
ROG CNT. eens e cee ad oto cnn enncar anes oma oama en 1146 25 
»PAGA Doc: No: 4187 *Breach of -warranty.................... 1358 840 
PACA Doc. No. 4217 *Vacation of suspension order___--- ~~~ 1315 650 
PACA Doc. No. 4226 *Elimination of provisions for publication 
NR ase cg i ae ier ce ce aera ciated lake pags 1316 650 
Se Oe. ONO OG a oem nee aoe wes eden a eon 1187 =225 
PACA Doc. No. 4241 *Dismissal—Settlement between parties_. 1272 509 
RG te ORAS ee oe os Sono ca ace wee denen onusioom 1190 226 
PACA Doc. No. 4261 *Dismissal—Failure to establish warranty 1348 801 
SETIOr CIsIIER OTE? BUAVGR a... cate cencwoncnsmne 1357 840 


PACA Doc. No. 4278* Dismissal—Settlement between parties... 1331 712 
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CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 
VOLUME 5—1946 
ADMINISTRATIVE PROCEDURE ACT 
(AGRICULTURAL MARKETING AGREEMENT ACT OF 1937) 


ADMINISTRATIVE PROCEDURE ACT Page 
Section 10(d) of, confirming existing law relating to postponement 
of effective date of any action taken by any agency------------ 818 


ErvecrivE Date or OrxvER No. 75 
Denial of Application to Postpone 
Milk handlers subject to the Order No. 75 issued under the act 
are not entitled to postponement of the effective date of the 
order pending review thereof since the application to post- 
pone has not been convincing that justice requires such post- 
ponement, and this determination is in accordance with sec- 
tion 10(d) of the Administrative Procedure Act which pro- 
vides that “pending judicial review any agency is authorized, 
where it finds that justice so requires, to postpone the effec- 
tive date of any action taken by it” and which merely con- 


Otitis, G8stibe IAW asscecscae cans ee ee eee 
OrDER No. 75 
Denial of application to postpone effective date of_.---------------- 818 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
ADMINISTRATION OF OBDEB 
Hardship 
Considering all the facts alleged by petitioner, he has not shown 
either that his hardship under the order is not matched by the 
hardship of others subject to the order, or that if such hard- 
ship exists, the difference in treatment of which he complains 
is not based upon reasonable distinctions and substantial dif- 
ferences validly recognized by the order_._------------------- 730 
AGRICULTURE DECISIONS FOLLOWED 
Elm Spring Farm, Inc., et al. v. United States, 127 F. (2d) 920 
(C.C.A, Ist, 1942); In re Martin S. Cosgrove, 1 A.D. 503, 510 
(1942), aff'd 49 F. Supp. 232 (D. Mass. 1943); In re Henshaw, 
1 A.D, 721 (1942); In re Antone Amaral et al., 3 A.D. 367 (1944); 


in.ve Martin & Conta,.4: A.D: 636 (1948 )n on ccncicccinncumecmneme 739 
In re Kraft Cheese Company, 1 A.D. 216 (1942); In re Dairy Spe- 
REA TR Pe i ci te ae 663 
AMENDMENT OF ORDER 
Effect of lack of evidence in record upon validity of-...-.-.----___- 666 


AnTI-TrRust Laws 
Question of Violation of, not within scope of section 8c (15) (A) of act_730, 734 
CONSTITUTIONAL LAW 
Determination of Unconstitutionality of Statute by Administrative 
Officer 
An administrative officer should not declare a statute enacted by 
Congress to be unconstitutional unless and until a court of 


competent jurisdiction has so held__-..._-----______-__-- _ 429 
EVIDENCE 
Burden of proving classification of milk.......................u... GB 
Effect of lack of, in promulgation record upon validity of amend- 
Witt GF -ONEOP conn ancnecssnccnenensnecancbecatneceaeneeeeeen 666 
Presentation of poof at hearing for first time____-~-__- erica ece  ee 
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VOLUME 5—1946 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


HANDLER 

IRR I sa a eh A a a a ee 
HARDSHIP 

Administration of order” .......-.-.-<s5-.<- alia erase ecaneeenened 
TIEARING 


Order Reopening 
Petition filed by Dairy Branch, Production and Marketing Admin- 


istration, to reopen the proceedings for the purpose of intro- 
ducing additional evidence, granted, on the ground that the 
written stipulation upon which the examiner based his report 
requires clarification and supplementation to determine the 
validity of the examiner’s conclusion overruling the market 
administrator’s action compelling petitioner—The Borden Com- 
pany—to pay certain producers sums of money consisting of 
deductions by The Borden Company from producer payments 
for alleged services rendered by it during portions of the pe- 
riod 1938 to 1946. The stipulation shall remain in the record, 
and the hearing is reopened for the purpose of receiving addi- 
tional evidence from the branch and the handler___-_---_----- 


scope of, under section Sc(15)(A) of act.............-.......--_ 730, 


MARKETING AGREEMENT 


Question of validity of, not within scope of section 8c(15) (A) ----730, 


MOTION TO STRIKE PORTIONS OF DEPARTMENT'S BRIEF 
Rulings on 
‘It is within the legitimate scope of argument to contend that the 
order will be frustrated if petitioner attacking the order should 
WOOO 2 etd dei ecet denned denen womans eee 
Since it can hardly be said that the applicable order provisions 
were pellucid, and there was room for honest differences of 
opinion on interpretation and application, the petitioner’s at- 
tempt to establish its rights is not properly characterized as an 
evasion especially where petitioner is a cooperative associa- 
tion of producers, is also in the market place as a dealer and 
where allegations of “evasion” in the brief were publicized. 
Beare ta WI GREE. oo beck boson choses mca 
ORDER No. 27 (NEW YORK) 
II-A Unpriced Milk 
The description of the event and circumstances leading up to the 
adoption of the III-D provisions show unmistakably that II-A 
unpriced milk was intended as the classification for Northern 
New Jersey cream and that there was no intention to allow 
the low-priced ITI-D classification for cream sales in any of 
the Northern New Jersey counties through which moved the 


cream in dispute in this proceeding ---.-----_---- = 

IlI-D Classification Based on Movement or Disposal Not Later Than 
from First Cream Plant 

Although a handler generally has the option of selecting classifica- 

tion on the basis of utilization of the plant where received from 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


OrperR No. 27 (New YorK)—Continued 


III-D Classification Based on Movement or Disposal Not Later Than 


III-D 


from First Cream Plant—Continued 

producers or at the plants permitted by the exceptions, the 
order provides for a III-D classification on the basis of a III-D 
movement or disposal not later than from the first cream 
plant. So, none of the cream which moved from Janssen’s 
Grant Street Hoboken plant (whether received originally as 
milk at feeder plants or at Horseheads or Massfield) meets 
this requirement because the Grant Street plant was the second 
CIM RATE gn oo ee ee aaa 
Provisions Not Controlled by Passing of Title to Cream 


Whether title passed to the cream in Newark is not governing, 


for, if III-D provisions were to be controlled by the law of sales, 
a great deal of cream shipped from New York State f.o.b. by 
carrier to New England and other points classified as III-D 
would have been reclassified II-A unpriced under the principle 
of the law of sales that title passed when delivery was made 
to the: corpier im: ‘Rai: 66166 <.222.-35552 ees 


III-D Provisions Requiring Shipment to be for Use in Outside Area 


In 


the light of the purpose of the III-D provisions as shown by 
the history, at least a minimum requirement would seem to be 
that the shipment should be “for use” in the outside area which 
not only was not the case here but the facts indicate that peti- 
tioner either knew or should have known that Philadelphia 
was not to utilize the cream in Newark, and therefore, it is 
concluded that Philadelphia was merely a conduit for the move- 
ment of cream to Janssen, that the transaction with Philadel- 
phia was but a formalism, and that the cream shipped to 
Philadelphia Dairy Products Company, Inc., was not by virtue 
of the shipments cream ‘delivered as cream to a purchaser 

. outside any county in other states in which there is a plant 
which is approved by any health authority for the receiving of 
milk to be sold in the marketing area”______________________ 


Classification of Cream Moving from Unapproved Plant to Approved 


Plant 


Delivery of cream by a handler from an approved plant to an un- 


approved plant in an unapproved county has not been adminis- 
tratively considered or interpreted as a delivery for III-D pur- 
poses on cream which moves from the unapproved plant to an 
SBPOVOR COMERS = <<a cc cacncenwscunewsuseaentcaeee ee 


Classification of Milk 
Burden of Proving Classification 


Where the recording thermometer at the cold storage ware- 
house where cream was being stored was found to be record- 
ing temperatures inaccurately, and such inaccuracy was ad- 
mitted by petitioner to have existed during part of the time 
the cream was in storage, such admission of inaccuracy fs 
sufficient to cast doubt upon the records of temperatures 
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OrveR No. 27 (NEw YorkK)—Continued 
Classification of Milk—Continued 


Burden of Proving Classification—Continued 


made by such thermometer during the entire period the 
cream was in storage. The burden of removing such doubt 
rests upon petitioner who claims Class II-B classification for 
CBIR go ok ane eee = 

II-A and Class III-D 


Where petitioner claimed that for a certain period it reported 


monthly to the market administrator as Class III-D large 
quantities of milk which moved as cream to or through coun- 
ties in Northern New Jersey, that after audit the market 
administrator erroneously reclassified some of this cream 
as Class II-A unpriced and that as a result of such audit peti- 
tioner paid under protest large sums of money to the market 
administrator, and it was also required to pay administra- 
tive assessments, and it was refused credit for cooperative 
payments, it is held that since the classification of the milk 
in controversy came within the provisions of Class II-A as 
defined in Article III of Order No. 27, the market admini- 
strator’s classification of the milk in controversy was justi- 
fied, excepting a portion of the milk moving from petitioner’s 
Newark plant on routes to stores in approved counties, which 
should have been classified as ITI-D milk as defined in 
Article III, subsection 7 of the said order_.__.--..-----_- 
II-B Milk 


The provisions of Order No. 27 which requires that milk, in 


order to qualify as Class II-B milk, shall be kept as cream 
in a licensed cold storage warehouse at certain prescribed 
temperatures for prescribed periods, as shown by charts of a 
recording thermometer, contemplates that the recording 
thermometer shall be in such condition as to be able to re- 
cord temperatures accurately. Since substantial compliance 
with such requirement is not sufficient, petitioner’s claim of 
Class II-B classification of milk cannot be supported by rec- 
ords of mercurial thermometer readings made while the 
cream was in storage __ ee sca a wen 


Presentation of Proof at Hearing for First Time 


is immaterial that petitioner submitted proof of accuracy of 
recording thermometer for first time at the hearing upon the 
petition rather than to the market administrator, since, even 
on the facts shown at the hearing, the market administra- 
tor’s action denying petitioner’s claim of Class TI-B classi 
fication of milk was not shown to be wrong 


Discrimination for Lack of Uniformity 


though the case for any ITI-D classifications in Northern 


New Jersey is not a strong one from the promulgation history 
standpoint, and particularly for handlers distributing in North- 
ern New Jersey, this inconsistency should be removed, and 
taking the situation as it is disclosed, that is with no reclassi- 
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d AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


ORDER No. 27 (New York )—Continued 
Discrimination for Lack of Uniformity—Continued 
fication to II-A unpriced for cream going out on routes from 
Borden’s Newark plant to customers such as stores and restau- 
rants located in approved counties, the same privilege should 
TGS OTMGUE. EEO ai Set cena eeeeeraerne 
Effect of Lack of Evidence in Record Upon Validity of Amend- 
ment 
Where petitioner, a first handler, transferred milk to a second 
handler, Tuscan Dairy Farm, at which plant milk was also 
received from Tuscan’s own farm production, contended that 
the market administrator, in assessing petitioner’s milk, on the 
basis of an amendment to the order, first subtracted. the milk 
received from Tuscan’s own farm production from the various 
classes of utilization at Tuscan’s plant and then classified pe- 
titioner’s milk in accordance with the remainder, it is held 
that it is doubtful from the contents of the notice of the 
amendment that anyone anticipated its result, and since the 
record does not contain any evidence, or even reason for the 
i change, the petitioner is entitled to an exemption from the 
obligation imposed by virtue of the amendment, and the mat- 
ter is returned to the market administrator to reclassify peti- 
tioner’s milk at the Tuscan plant before subtracting pro rata 
; from each class the milk received from Tuscan’s own pro- 
i CG 5s se a 
43 i Reclassification to I-A Unpriced Milk 
| Since III-D classification is available no later in a series of plant 
movements than movement from the first cream plant, the 
reclassification to II-A unpriced is upheld because the cream 
was moved from the first cream plant to the second cream 
plant at Washingtonville within the State of New York__-«-- 
Ruling on Admissibility of Schedule A of Exhibit I 
Since a classification scheme based upon plant movement, or 


age 


865 


utilization at a plant, is valid regardless of the ultimate “value” 
realized by the handler from the milk, and it is legally pos 
sible for a handler to be liable for a classification and _ pric- 
ing higher than the value of the ultimate use to which the 
4 | milk is put by the handler, petitioner’s attempt to get in the 
evidence on the ground that it must come in and must lead 
to a III-D classification, because such was the “value” of 
the milk to petitioner, must fail 
OxKvER No. 47 (FALL River, MASSACHUSETTS ) 
Failure to Establish Producer-Handler Status 
Where petitioner, owner and operator of a farm in Somerset, 


v1 


Massachusetts, since the inception of Order No. 47, contended 
that during the two periods, June 1, 1940 to May 20, 1941, and 
from October 1, 1942 to the present time, he was a producer- 
handler but failed to file reports requested by the market ad- 
ministrator for the said periods, and has never submitted to 
the market administrator, as required by the order, the evi- 
dence upon which he claimed a producer-handler status, and 


| 
i 
i 
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ORDER No. 47 (FALL RIVER, MASSACHUSETTS )—Continued 
Failure to Establish Producer-Handler Status—Continued 
therefore, the market administrator determined that petitioner 
is subject to all provisions of the order affecting “handlers,” 
held that since petitioner had not done the things required by 
the order to be entitled to the status of producer-handler and 
the exemptions arising therefrom, the market administrator’s 
determination was not erroneous, the petitioner is not entitled 
to relief, and the petition should be dismissed_-----------~- 739 
PARITY PRICE 
Interpretation of Provision of Act Relating to 
The act does not provide for suspension or termination of an 
order issued pursuant thereto when the prices of commodities 
thereunder have reached parity price as the limitation con- 
tained in the declared policy of the act is that no action is 
authorized thereunder which has for its purpose the main- 
tainance of prices to farmers above the level, i.e., parity price, 
which Congress has declared to be the policy of the act---_._ 729 
PRODUCER-HANDLER 
Failure to establish status 
PROMULGATION HEARING 
Effect of lack of evidence in record upon validity of amendment of 
ION Se Ae eT Mere OARS St ee NL eet, eS a 666 
QUASI-JUDICIAL PROCEEDING 
Effect of Failure to Show Invalidity of Interpretation of Order 
This is a quasi-judicial proceeding and the petitioner’s offer of 
evidence does not. show that as to it an interpretation of II-A 


Page 


unpriced is invalid and must be rejected____-__.------------.- 144 
tEARGUMENT ; 
rer eemmianine petition Tor... es ec coon nc eecen 525 
RECONSDERATION 


Order Dismissing Petition for 
Since there is nothing in the petition for reargument and recon- 
sideration which has not been considered in the issuance of 
the decision and order of March 8, 1946, the petition is dis- 
neNeG) ee PN a eg in Sa a Ps SE Se tea 525 
Section 8c(8) oF AcT 
Records Showing Regularity of Referendum Authorized Under 
The records show ample support, either directly or by reason- 
able inference, for all findings of the Secretary embodied in 
the order in question, and the findings show compliance with 
requirements of the act including that of the referendum au- 
thiarized. under “gection “Sce) —...—... == sesso occa ssncne 729 
Section 8c(15) (A) or Act 
Question of Maintenance of Parity Price as not Within Scope of 
A petition filed pursuant to section 8c(15)(A) is not the proper 
procedure to secure, on the basis of additional evidence, a de- 
termination that an order does not tend to effectuate the de- 
clared purpose of the act, nor can the question that the pur- 
chasing power of oranges has not reached parity price be 
COnSEOE Th REO UIMNRORINE . 22 366 So oceans 
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Question of Validity of Marketing Agreement Not Within Scope of 
Since proceedings under section 8c(15)(A) of the act do not re- 
late to marketing agreements entered. into under the act but 
are designed to afford persons affected by the Secretary’s 
order a way to seek relief from orders or obligations there- 
under which are not in accordance with law, and petitioner’s 
reference to marketing agreements do not, either in terms or 
by reasonable inference, raise any question of the validity of 
the order, his objections to the marketing agreement are not 
properly for consideration in this proceeding, and although 
petitioner is not bound by the agreement, if he is in fact a 
handler, he is subject to the order issued under the act_____- 
Question of Violation of Anti-Trust Laws not Within Scope of 
Question of violation of anti-trust laws of the United States is 
clearly not within the scope of a hearing under section 
SOGGY EA). OF Clie Reb os 5 si ee eee 
I a ae ee _.730, 734 
Who May File Petition for Relief Under 
Failure of petitioner to allege affirmatively that he is a handler 
as defined in the order, coupled with his allegation that hereto- 
fore he has not engaged “in the handling of oranges as a 
‘second handler,’ but intends to dg so when authorized under 
the provisions of the law and the regulations adopted by the 
Secretary of Agriculture,” presents an inference that petitioner 
was not, at the time of filing his petition engaged directly or 
indirectly in the handling of oranges; hence he may not file 
a petition seeking relief under the rules of practice governing 
proceeding on petitions to modify or to be exempted from 
marketing orders under section 8c(15)(A) of the act______-__~_ 


729 


729 


729 


STATUTES 
Construction and Interpretation 
All Words to be Given Meaning and Effect 
In view of the long-standing canon of statutory interpreta- 
tion that all words used in a statute are to be given a 
meaning and. effect, a mere transfer from one of peti- 
tioner’s plants to another would not in the ordinary usage 
of the word make petitioner a “purchaser” of the cream____ 144 
Consideration of Purpose of Statute 
The spirit or purpose of regulations, or provisions of a regu- 
lation should play an important part in arriving at the 
proper application particularly where the regulation, such 
as the order here, is issued after notice and hearing, and 
on the basis of evidence at the hearing__-_---_------------ 
Equitable Interpretation and Construction 
Since “equitable interpretation,” ‘equitable construction” and 
the “equity of the statute” refer to the expansion or con- 
traction of the literal terms of a law to accomplish what the 
court considers the legislative intent, the “equitable interpre- 
tation” of the III-D provisions would not seem to offer much 


144 
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Construction and Interpretation—Continued 


Equitable Interpretation and Construction—Continued 
comfort to petitioner, for, if this doctrine should prevail 
over the language of the III-D provisions, no counties in 
Northern New Jersey would qualify for III-D and, if applied 
only to Essex County, the doctrine might be invoked to bar 
III-D for Essex County since this county did have an ap- 
proved plant at the time the order was issued_------------- 144 
Hardship and Inequity 
Hardship and inequity contentions are not potent. Petitioner 
has not shown its actual situation. Merely because it was 
not permitted to retain the benefits of the low-priced III-D 
classifications in its pooling account is not enough to estab- 
lish such treatment as amounts to illegality... .----------- 145 
Interpretation of provision of act relating to parity prices_-.-730, 734 


COMMODITY EXCHANGE ACT 
CoMMoDITy FUTURES 


PRUNE PRON GS 8 oo ee eens 251 
MOTION FOR CORRECTION 
Finding of Fact in Prior Order 
Respondent’s motion for the correction of finding of fact numbered 
(5) appearing in the order of April 11, 1946 granted so that the 
said finding of fact is to read as stated herein __------------ 525 
REGISTRATION 
Suspension of 
For respondent’s failure to segregate the customer’s funds and his 
failure to keep a written record of trades which he confirmed, 
respondent’s registration and trading privileges on contract 
markets are suspended as consented to by respondent and recom- 
mended by the complainant in this proceeding_____-_.__.-______-_ 819 
REPORTS OF FUTURE TRADING 
Suspension of trading privileges for failure to file._-___.__.----------- 3387 
SUSPENSION OF TRADING PRIVILEGES 
Peseure 00 ae TOPONE oc sooo ewe wc ce a ee eae ne os 
TRADING PRIVILEGES 
Contract Markets Directed to Refuse 
For violating the daily trading limit for rye futures on the Chicago 
Board of Trade, all contract markets are directed to refuse as to 
one respondent all trading privileges thereon for a period of five 
435 


RR eS FT A a ea eee ee cals Sa cia ass 


Suspension of 
By consent of the parties, respondent's trading privileges on con- 
tract markets are suspended until further notice for manipu- 
lating the price of grain and cotton futures____---------------- 249 
For failing to file reports required by the Commodity Exchange Act, 
respondent’s trading privileges on contract markets are sus- 
ER 26 SOGOU ae cdc wcecuns cnet ee ae a elect aera 
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COMMODITY EXCHANGE ACT—Continued 


TRADING Privi.eces—Continued Page 


Suspension of, at all Contract Markets 
Order suspending respondents’ trading privileges for 90 days at all 
contract markets for failure to file reports concerning their egg 
Gite AUR i ei eae bts ech ar Saas aa 
Suspension of, on contract markets-------..------------------------ 


745 
820 


VIOLATION oF Act 
Exceeding daily trading limit.....................----.~----==.----=- 
Failure to keep written record of trades confirmed by respondent------ 


437 
820 
820 


GRAIN STANDARDS ACT 


PRINCIPAL AND AGENT 
Partners liable for acts of agent violating act- Soe ee 


PUBLICATION OF FINDINGS 
Violation of act......--. a ee ere er een centered eee 
VIOLATION OF ACT 
Partners liable for agent’s acts constituting______-_.---------------- 
Publications of Findings 
Where several carloads of wheat were plugged or loaded by respon- 
dent’s agent, who caused to be placed in the bottom of each car 
several inches of wheat screenings and weed seeds, which were 
covered by clean wheat so that the official grain inspectors, 
through no fault of their own, incorrectly certified the grade of 
the wheat, the findings and circumstances stated herein are or- 
aa: Cas Ti i a ee et a oe ee 871 


873 


873 


PACKERS AND STOCKYARDS ACT, 1921 


AMENDED SUPPLEMENTAL ORDER 
Mxtension.of provisions of prior order. ...=.-~......-..---=s-~.-+<==- 
ANTICIPATED LIVESTOCK RECEIPTS 
Revised rate of return and estimate of -........-.----.........-.- 
Books AND RECORDS 
Prior Order Modified 
Prior order entered herein modified so that records required to be 
kept thereunder shall relate to the basic order of December 7, 
1943, as heretofore or hereafter modified____-__- wisi casas tea 


29 
v0v0 


BRAND INSPECTION 
Suspension of Authorization to Collect Fees 
Order denying complainant’s request for suspension of the authori- 
zation for collection of the brand inspection fees, 2nd the mat- 
ter is returned to the examiner for appropriate further pro- 


CONG ons cn eicietcecnne nama adananes ein cig ean ceasaiaicicia - 


CEASE AND DESIST 
Application of Schedule of Rates and Charges Presently in Effect 
On the basis of the whole record including evidence received at 
the re-opened hearings and evidence received at the original 
hearing in this proceeding and the arguments and motions 
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Application of Schedule of Rates and Charges Presently in Effect— 
Continued 
presented in connection therewith, respondent is ordered to 
cease and desist from applying the schedule of rates and charges 
now in effect and in lieu thereof to apply the rates and charges 
set forth in paragraph 79 of this order within 30 days after the 
date hereof; impounding of funds is ordered to continue through 
29 days after the date of the order, after which date the im- 
pounded funds are to be distributed as if the rates prescribed 
herein had been effective of January 6, 1944; revised rate of 
: return and estimate of anticipated livestock receipts is ordered, 
as set forth in paragraph 54 and 65-69 hereof__-__--- aS cat 
Failure to Comply with Financial Requirements 
Respondent ordered to refrain from doing business as a licensee at 
any time that he is financially unable to discharge his obliga- 
tions as a licensee and to cease and desist from keeping books 
and records that do not fully and correctly disclose all transac- 
Hens involved inulin business... Se 
Ira RSSR eta RMA CETUS SRRNC TI 2s Te a ee er Se 
Making improner entries in records... .252.2--- 224 2ss see mecane 
Rates and Charges for Stockyard Services 
On and after 30 days from the date of this decision, respondent is 
ordered to cease and desist from charging for its stockyard ser- 
vices in accordance with its tariff now on file, and shall not 
publish, demand, or collect any rate or charge for the furnish- 
ing of any stockyard service more or less than the rate or 
charge for that service set forth in paragraph 15 hereof__------ 
Using proceeds belonging to consignors for dealers own business__—---- 
Using shipper’s proceeds gi rte oe eid ipso 
Violation of Act 
Collecting commission charge from buyer on same transaction_---- 
Depositing customers’ remittances in personal bank account------- 
Engaging in operations either as dealer or market agency for which 
respondent has not registered_-------------------------------- 
Making use of funds so as will endanger prompt accounting to 
persons having interest in them_------------- Si Pe eect 
Rendering accounts of purchase which fail to explain respondent's 
interest in transaction_._--.--------- ete eae Sa ot i 
Respondent, a market agency, charged in the complaint with vio- 
lations of the act, is ordered to cease and desist from (1) ac- 
cepting gratuities from the seller of livestock in connection 
with the purchases made as an agent buying on commission for 
a principal; and (2) failing to secure an authorized official 
scale ticket in connection with livestock purchased for the 
account of a principal; and respondent is herein directed to 
keep such accounts, records and memoranda as fully and cor- 
rectly disclose all transactions in his business, and secure an 
authorized scale ticket covering all purchases of livestock 
made by him as agent for a principal, and shall retain in his 
records a copy of the authorized scale ticket, except that where 
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Violation of Act—Continued 

the scale ticket is furnished to respondent’s principal, this fact 
shall be recorded upon the copy of the appropriate account of 

purchase retained by. respondent... 2. snes kone nos 765 
Respondent, a market agency, charged in the complaint with vio- 
lations of the act, is ordered to cease and desist from (1) fail- 
ing to secure and furnish to his principal or to retain in his 
records authorized scale tickets; and (2) making false entries 
in his records, accounts, or memoranda; and respondent is 
herein directed to keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions in his business 
and shall secure an authorized scale ticket and shall retain in 
his records a copy of the authorized scale ticket covering all 
purchases of livestock made by him as agent, except that where 
the scale ticket is furnished to his principal this fact shall be 
recorded upon the copy of the appropriate account of purchase 
retained by respondent; in other respects, the complaint is 

CBIR 5 ie Gea ce em eee eet eceee ae eee eee 750 
Respondent, a market agency, charged in the complaint with vio- 
lations of the act, is ordered to cease and desist from (1) 
weighing livestock for sale without the services of an authorized 
weighmaster and the issuance of an official scale ticket showinz 
the true and accurate weight; (2) paying gratuities to market 
agencies in connection with the purchase of livestock, and 
(3) making false entries in his books, records, accounts or 
memoranda; and respondent is herein directed to keep such 
accounts, records, and memoranda as fully and correctly dis- 
close all transactions involved in his business, including an 
official authorized scale ticket covering all sales of livestock 

with a copy of the scale ticket being furnished to the purchaser_ 755 
Respondents, a market agency, is ordered to cease and desist from 
purchasing of livestock on order for various country buyers and 
collecting for them on the basis of higher prices in addition 
to buying commissions, selling livestock consigned to them for 
sale on commission, to themselves, using fictitious names for 
accounts carried in their records, and failing to show the names 

of persons from whom cattle were purchased__~__-----_---- lf 


Or 


Respondent, a market agency, is ordered to deposit customers’ 
funds in a separate bank account and withdraw them only for 
authorized purposes, and to keep records clearly showing the 
handling of the funds in accordance with» this order and the 
regulations under the Act, but in view of respondent's willing- 
ness to restore his accounts to acceptable condition, and since 
respondent's registration has been amended so as to provide full 


appear to be necessary, and a cease and desist order consented 


; to by respondent and recommended by complainant should be 
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CEASE AND Desist—Continued 
Violation of Act—Continued 
Respondent, a registered market agency, is ordered to deposit cus- 
tomers’ funds in a separate bank account and withdraw them 
only for authorized purposes, to charge only such commissions 
as are prescribed in his filed tariff, to report fully and correct- 
ly to his customers, and to keep records reflecting all trans- 
actions in his business, but as alleged overcharging of customers 
appeared to be unintentional and did not deceive or defraud, as 
two other registrants at the same stockyard were not suspended, 
and as the examiner recommended only a cease and desist order, 
suspension of registration is not ordered_-----_-----------_---- 


Selling livestock at markup of purchase price----------._--------- 


Upon respondents’ admission of facts charged in the complaint the 
respondents, a partnership operating as a market agency, are 
ordered to cease and desist from (1) permitting any of their 
employees to deal in livestock which had been consigned to the 
respondents for sale on commission; (2) selling livestock 
which had been consigned to the respondents for sale on commis- 
sion to an employee of the respondents; (3) failing to show the 
names of purchasers on accounts of sale rendered to consignors 
for whom respondents have sold livestock on commission; 
(4) failing to disclose to consignors the pecuniary interest of 
respondents’ employees in the sale of livestock and that employ- 
ees of the respondents have an interest in the business of the 
purchaser of consigned livestock; and (5) failing to assess sell- 
ing commissions prescribed in respondents’ tariff and failing 
to deduct resale yardage charges prescribed in the tariff of the 
Wwecnltn Uimieneiiock 7 Ome ooo och nk oe ee ee Se 

Using shippers’ and commission firms’ proceeds for personal use__- 

CONSENT ORDER 


Continuation of provisions of prior order ~-----------_--_________ 447, 

Effective date of prior order postponed until further order____________ 

Extension and modification of provisions of prior order__-______ 443, 600, 
DISMISSAL 


Denial of Correctness of Count as Appeared in Billing 
Respondent, a posted stockyard, is estopped from charging count 
of head and must accept count on billing where trucker’s at- 
tention was not immediately brought to the alleged shortage-_--_- 
Failure to Appear and Submit Proof 
Where complainant asked damages from respondent for delaying 
to load cattle purchased by complainant at respondent’s stock- 
yard but complainant did not appear at the hearing and has 
failed to submit any proof of its claim, the complaint is dis- 
III a arousing Ci enc cena Stewie aes eka aes owawx 
Failure to File Opening Statement of Facts 
. Where notice was served upon the parties that shortened procedure 
would be used because neither party requested an oral hearing in 
this reparation proceeding, and complainant failed to file open- 
ing statement of facts, the proceeding is dismissed pursuant to 
the rulesiof practice uniter the net... ~ 666 ioc oo coceenccn 
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DisMiIssaAL—Continued 
Failure to Show Lack of Reasonable Stockyard Services 
Complaint for reparation against commission firm dismissed where 
evidence disclosed that complainant’s cow was lost at stockyard 
through no fault of reapomeetit= gj 3.23 nn cerca 
Complaint for reparation against respondent, a registered market 
agency, dismissed where respondent, in selling wethers together 
with ewes as a Single lot acted in good faith on its judgment that 
sale of the animals in this manner would realize the best total 
return, and therefore, the respondent did not violate the act by 
failing to render reasonable stockyard services ~------------- 
Failure to Sustain Burden of Proof 
Since complainant’s evidence failed to establish that his cattle 
had not been sold for the fair market value, the complaint 
against respondent is hereby dismissed_____-..-__-__-__-__-__- 
Since the evidence failed to establish that the alleged shrinkage in 
weight of complainant’s 65 head of cattle was due to unreason- 
able delay or slowness in weighing on the part of either or 
both of the respondents, the complaint is dismissed_____________ 
Upon the facts disclosed by the record, the complainant failed to 
sustain the burden of proof that complainant’s cow had not been 
sold for the fair market value by respondent, and therefore, 
petition is dismissed__--_- sa a een Sk Ra ee ee ee 
Upon the facts disclosed by the record, the complainant failed to 
sustain the burden of proof that respondents did not render 
reasonable stockyard services, and therefore, petition is dis- 
TI 6 iiicic ate wise ieee apenas aaa eee 
Intervenors’ Petition to Reopen 
Since the allegations in the intervenors’ petition to reopen either 
have been made previously in this proceeding and have been 
considered, or are irrelevant, the prayer of the petition is de- 
nied and the petition is disminased....... .... 22. 4..2.cs5cccnecs 
Motion to Reopen 
Where the Production and Marketing Administration requested that 
the proceeding be reopened on the ground that a deficit existed 
in respondent’s “shippers’ proceeds” account, the request to 
reopen is dismissed on the motion of the Production and Mar- 
keting Administration stating that respondent has eliminated 
thie BEOUGNAe: Tht CNG DRCOG ae 6 oie sawn tented eecndcaewe 


Settlement Between Parties 
Since the parties have settled the matter between themselves, the 
complaint seeking reparation is herewith dismissed_-_.-__--___ 
Where complainant, by letter, informed the Department that it had 
settled the matter satisfactorily with the respondent, the com- 
plaint for reparation is hereby dismissed_-~--.---._-__-_.___-. 
Where there is a meeting of minds between the parties and an 
agreement is effected, the case will be dismissed and the parties 
notified accordingly __--_--- ra Sena an hala tae een 


Withdrawal of Complaint 
Upon complainant’s request that its complaint for reparation be 
withdrawn, ordered that the proceeding be dismissed_________-_ 
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EVIDENCE Page 
Failure to show lack of reasonable stockyard services_.-.-------- 264, 885 
Failure to sustain burden of proof that animal was not sold for market 
WENO Sonn eee oeeetedoaheas I es 180 
Failure to sustain burden of proof that cattle were worth more than 
they Wins BONN IOls 23 5 eos a 5 ne So Sh eg ese aaseewnne 440 
Failure to sustain burden of proof that respondents did not render 
reasonable etockyard services... .=-.2.-......-...2-<<26.-55- a 
FAILURE TO FILE OPENING STATEMENT OF FACTS 
Dismissal ot nracesging becase Of.2 2-56 oso ones ee esha tecue 268 
IMPOUNDED FUNDS 
362 


DEMON Ola eee cck Kean peanne ceosdeb oadedandsscaneecoueceacues 


IMPOUNDING OF FUNDS 
Supplemental Order 

All impounding of funds in connection with this proceeding ordered 
to be discontinued, the funds impounded ordered to be dis- 
tributed to the persons entitled to them, and respondent is 
allowed six months, instead of 60 days mentioned in the stipu- 
lation between complainant and respondent, to distribute the 
funds. Respondent is also allowed to close out the special bank 
account in which the impounded funds are deposited at the end 
of a year, respondent to take any funds not distributed because 
the persons entitled to them cannot be located, without prejudice 
to the rights of such persons to payment by respondent thereafter 534 


MODIFICATION OF PRIOR RATE ORDER 
Petition for 
The yardage rates which were in effect at respondents’ yards im- 
mediately prior to order of March 6, 1945 are restored until 
further order, effective on one day’s notice since the rates pre- 
scribed in this order are already in effect__...__.._._.__.--------- 180 


MOTION TO REOPEN 
Dismissal of, because of elimination of deficit in account___---_------ 363 
PARTIES 
Substitution of Respondent’s Successor 
Respondent's request that it be substituted as a party in this pro- 


ceeding because it is the successor of the prior respondent 
DATINGPEDID CYANO Was ccccccncunanceedadarannanaassuwanccsce= 749 
POSTPONEMENT OF EFFECTIVE DATE OF ORDER 


Supplemental Order 
Pending further consideration of the matter relating to a 1945 


tentative order, the effective date of the order of March 29, 1946 
is postponed until subsequent order is entered_--..------------ 267 


PRINCIPAL AND AGENT 
Market Agency as Agent for Shipper 
Market agency selling livestock on commission acts as agent for 
shipper, and it is such agent’s duty to report fully to the prin- 
OE siete mar mninid meisiamnienais scl io lll ec a cg iliac adie a tod aga it aca 
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PROCEEDING 
Order Re Reopening of 
Order granting request of the Livestock Branch, Production and 
Marketing Administration, for an additional 15 days in which 
to reopen the proceeding in the event an analysis of respond- 
ent’s accounts and records should disclose that respondent has 
not complied with the provisions of the prior order______---_- 


RATES AND CHARGES 
Amendment of Rate Schedule 


Respondents granted permission to amend their tariff by deletion 
of a note thereto which caused a difference of opinion as to 
ONS I ha ee cen ee 


Amendment of Supplemental Order 


Supplemental order of July 3, 1946 is hereby amended with respect 
to rate increases: leted hereitt..- 2555253 ose Secs 


Authority to File Tariff Schedule 
Respondent granted permission to file a tariff schedule making 
effective, as of October 1, 1946, certain reweigh and resale 
charges, subject, however, to all the terms and conditions of 
the order of August 30, 1946, prescribing general rates and 
charges for the respondent _____- i easy ghee te ae ee 


Books and Records 


Pending a final determination of other questions involved in this 
general inquiry into respondent’s rates and charges, respondent 
ordered to keep such accounts, books, and records as will 
fully disclose all transactions involved in its business, includ- 
ing (1) a property account, (2) repair account, and (3) in- 
Cole: ati empened GOGCGONE nc soon ens ese 


Continuation of 
In accordance with the requests and recommendations of the 
parties, the rates now in effect are continued in effect through 
December, 1946, except as stated herein, and respondents shall 
publish and file such amendments to its tariff as will put 
into effect the provisions contemplated in. this order___-_----- 


Provisions of the order of December 26, 1944, are hereby con- 
tinued in effect to and including December 31, 1946, unless this 
order shall be modified before that date__._--.--.------------ 


Provisions of the order of November 23, 1945 are hereby con- 
tinued in effect to and including August 29, 1946, unless ex- 
tended or modified by a subsequent order___----------------- 


Rates now in effect ordered to be continued until appropriate 
action can be taken on fetition for modification of temporary 
rates and extension of present rates which are due to termi- 


natn on Jame G0) 1906. a6 6 onsen cose menses econ enna 
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RATES AND CHARGES—Continued 


Continuation of—Continued 


The rates and charges prescribed. by the order of November 28, 
1945, are hereby continued in effect until further order herein- 


Coop Rental Charge 


From an examination of the respondents’ petitions requesting 
that the temporary rates prescribed in the order of August 10 
be made permanent, and the financial data submitted there- 
with, together with letters submitted by live poultry com- 
mission merchants and dealers, it appears that a temporary 
rate for coop rental of 75 cents per coop would be reason- 
able pending the holding of a hearing and the fixing of a 
permanent reasonable rate. This order shall not become effec- 
tive unless respondents agree to submit monthly a report 
showing their income and expenses and the number of coops 
rented during the period the 75 cent rate is in effect_______-_- 


Denial of Request for Postponement of Effective Date of Prior Order 


Since respondent’s request for a 60 day postponement of the effec- 
tive date of the prior order seems inconsistent with the re- 
quest of other counsel for the same parties and since this pro- 
ceeding is completed, there is no occasion for study of the 
record by the newly-retained associate counsel, and there- 
fore, the request for postponement is denied__--____--__---- 


Extension and Modification of 
Provisions of order of December 29, 1945, modified and extended 
ip cS AT a i oh tn ie Oak ER en SN a 
Provisions of prior orders modified and extended to August 23, 
hate ace A tae Les NE Ea eet Ce ee ot) hse oe neces | 
Provisions of the order of July 29, 1941 modified and extended 
RU ee RUR I ak ih Ee a 
The effective date for the rates prescribed by the order of May 
9 is hereby extended to June 15, 1946, and the impounding of 
funds referred. to in that order shall continue through June 
eG oS ei inh see hanes eo en chy Sarees eee 


Extension of 
Respondents’ petition requesting extension of temporary rates 
for a period of one year granted, subject to the provision that 
respondents continue to file reports on a monthly basis-------- 


Extension of Provisions of Prior Order 


Provisions of the order of July 31, 1945, are continued in effect 
until Mavech: 238; 2046 ...<s<~...2-.. ae ER ie BOE 
Since the parties to this proceeding have agreed to the requested 
extension, the motion for a further extension is granted and 
the effective date for the rates prescribed in the order of May 
9 is extended to July 1, 1946, and the prescribed impounding 
of funds referred to in that order shall continue through June 
BO, TONG ccc ccntcasnenewesenecessasecan ~tlg caeares rabee rcae ea 





Page 


820 


12 


441 


599 


605 


443 


440 


885 


177 
















ZUM STE TR SRNR Nay ompR TT 


Page 


$20 














| 
& 
E 
j 





Sn RRR 


CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 5—1946 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


RATES AND CHARGES—Continued 


Increase in 


Pursuant to petition filed by respondents and publication thereof 
order issued authorizing increase in rates therein requested_ 
Pursuant to petition for rate increases filed by respondent, the 

provisions of the order of June 19, 1946, are continued in effect 
wath farther ceder Revel... 2.2.5 sec ctobecesatnomos 
Pursuant to petition for rate increase filed by respondents, order 
issued granting such petition for a period of one year, pro- 
vided respondents continue to furnish reports required by prior 
orders and that rates herein authorized may be reduced with- 
out hearing if upon basis of information drawn from reports 


& reduction. fa. warranted. ...<.< 625 ee cee cucesees 592, 


Rates and charges prescribed by order of May 20, 1946, ordered 
modified herein to permit increases in rates and charges and 
assessment of charges for resales by dealers _-_---- a eee 

Respondent’s petition requesting increased rates granted, jen same 
to be effective until June 30, 1947, unless otherwise ordered 
ROR Chiat Cmts ane os ee ee ee Boia 

Respondents’ petition requesting increased rates granted, the same 
to continue in effect to and including June 30, 1947__-------- ci 

Respondents’ petition requesting increased rates granted, the same 
to continue in effect to and including June 30, 1947, unless 
modified: or extended......... .= .s5..-..<. saa che de ae 


Increase in Yardage Rates 


Pursuant to petition for increase in yardage rates filed by respon- 
dent, order issued granting such petition for a period of one 
year, provided respondent continues to furnish reports re- 
quired therein and that rates herein authorized may be reduced 
without hearing if upon basis of information drawn from re- 
ports a. reduction. is warranted: ..<-..2><-.222 ee 


Where respondent requested an increase in yardage rates due to 
wage increases and operating costs, and no objection from users 
of the yards was received, and the Production and Marketing 
Administration recommended such increase, an increase in yard- 
age rates is granted on condition that respondent agrees to 
furnish quarterly reports showing revenues and expenses and 
volume of livestock: receipte.._....~. 2... nee 

Where respondent requested an increase in yardage rates due to 
wage increases, operating costs, and a decline in livestock 
receipts, and no objection from users of the yards was received 
and the Production and Marketing Administration recommended 
such increase, an increase in yardage rates is granted on con- 
dition that respondent agrees to furnish quarterly reports show- 
ing revenues and expenses and volumes of livestock receipts____ 

Provisions of prior orders are continued in effect to and including 
December 31, 1946, unless hereinafter extended or modified by 
& SUBBOGUONE OFGGP® 2.555 oon onc ennncqscneeesawsecup uses 
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Increase in Yardage Rates—Continued 


Provisions of the order of February 28, 1933 (as modified by the 
orders of November 5, 1936, December 6, 1937, and December 26, 
1942), modified and extended for a period of one year_--------- 


Modification of 
Provisions of the Order of November 28, 1945, prescribing rates and 
charges for the respondent, modified with respect to the basis 
upon which resale charges are assessed against dealers at the 
stockyard, and as thus modified continued in effect until May 
a Me ee 


Pursuant to the request of respondent and the recommendation of 
the Production and Marketing Administration, the provisions 
of the order of July 31, 1945, are continued in effect until March 
15, 1946, including a suspension of the basic rate orders issued 
Bi ei te ies ek so ee ees 


Rates and charges now in effect are modified and as modified are 
continued in effect to and including December 31, 1946, unless 
URE A NNN 5 a a a a 


Rates and charges now in effect are modified and as modified are 
continued in effect to and including June 30, 1947, provided re- 
spondents continue to file the reports required under prior 


Page 


|, eee ae sin Sac ccna 454, 600 


Rates and charges now in effect are modified and as modified are 
continued in effect to and including June 30, 1947, unless this 
order shall be modified before that date__________-________-___ 


Respondent stockyards company shall file a supplement to its ex- 
isting tariff containing its requested charges on feed, bedding 
and testing, in accordance with the prescribed schedule of yard- 
UE NS 3h 2s nine eae ape Spckespihaaiemptcacias 


The order of May 9, 1946, is modified to permit certain increases in 
rates to become effective July 1, 1946, to compensate the stockyard 
company for increased costs due to wage adjustments. Im- 
pounding under the provisions of the stipulation of January 4, 
1944, is terminated and the stockyard company is ordered to 
impound in the future only such monies as are received from the 
dealers and traders pending possible court action to test the 
validity of the order of May 9, 1946_.--------------- ei eich 


New Temporary Rates Prescribed 
General increase in present rates and charges prescribed for a 
period of one year subject to provision that: (1) charges thus 
prescribed against dealers be suspended until protests of such 
dealers are disposed of; (2) respondent agrees to furnish quar- 
terly reports and that the prescribed rates and charges may be 
reduced without hearing if above reports disclose that a rate 


reduction is warranted_...............--. ne ia Bia ng ores eho 
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RATES AND CHARGES—-Continued | 
Postponement of Effective Date of Prior Order 
Effective date of order of May 20, 1946 ordered postponed provided 
respondent puts into effect certain rates applicame vo resales 
and files a petition requesting modification of the above---- 
Prescription of Additional Service Charges 
Respondent is given permission to file amendment to its tariff 
providing for additional service charges for driving livestock 
to railroad chutes tor outbound shipment.-__---_------------ 
Suspension of 
Provisions of the order of March 1, 1933 (as modified by the order 
of October 15, 1937) ordered suspended until further order and 
temporary rates, lower than those requested by respondent on 
December 6, 1946, ordered into effect pending final determina- 
iieit. 00 tiie MEUGE scsncos aces eeos ees sae 


Since the charges prescribed in previous order are protested and 
to permit more adequate expression of the views of those di- 
rectly affected, the protested charges are suspended until a 
further onder ip Gntered) ...6 25 5 eee knoe eeee 


The provisions of the order of August 30, 1946, changing present 
reweigh or resale charges are hereby suspended until October 
1, 1946, and the provisions of the current tariff as to such 
charges shall remain in effect until October 1, 1946_----------- 


The provisions of the order of January 28, 1946, and all prior or- 
ders herein prescribing rates and charges for feeding livestock 
ordered suspended until further notice, and during the time 
Such orders are suspended, certain temporary rates are pre- 
SCTINGd  162--VOBDERAONE: qq 5.5 nkec casa etascndtinsaweucee ae 


Temporary Rates Prescribed 
Provisions of the order of April 1, 1940, and of prior orders sus- 
pended until further order, and in lieu thereof temporary 
rates prescribed during period of suspension--_-.-...------- 


Provisions of the order of May 12, 1944, ordered modified by the 
prescription of new temporary rates to be applied for period 
of one year, such rates being subject to suspension at any time 
without hearing and conditioned upon respondent furnishing 
Certain ropovis: MOREY 22.662 <6 sce ecw ccc dccncecenuese 


REASONABLE STOCKYARD SERVICES 
Mitaet of tatiare to ahew N66 Of. 8 2 nos dn netsh eee 264, 885 
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REGISTRATION Page 
Suspension of ; 

Respondent, a commission firm and dealer, is ordered to cease 
and desist from using proceeds belonging to consignors for 
financing his own business, to continue to deposit such funds 
in a separate bank account, to keep records clearly showing 
the proper handling of such funds, and since respondent’s un- 
lawful practices have continued over a long period of time after 
ample warning and after promises to discontinue the practices, 
his registration as a market agency is suspended for a period of 
BR spe a aa ee Bene oo ee I he Si alae 373 

Respondent, a market agency, is ordered to cease and desist from 
making false entries in its records and in reports to the De- 
partment of Agriculture and trom failing to keep records cor- 
rectly showing all transactions involved in its business, to de- 
posit the gross proceeds received from the sale of livestock on 
commission in a separate bank account, and since respondent 
partnership does not realize the seriousness of its violation, 
its registration as a market agency is suspended for a period 
ray ean ee Se 5 ae Ps ae eee 8386 


pusponsion Of, when unnecessary —.-.=-.--.-=.2-.+-5-2-22222.455.. 3 


REPARATION 
Petemusen Ot CuI IGNDE 1OP soa oot eee seta aewee aS 885 
Failure and Refusal to Account 
Where respondent, posted as a stockyard, delivered only 20 head 
of complainant’s cattle to the consignee and has failed and re- 
fused to account to the complainant for one head received by 
it, it has engaged in unjust, unreasonable and discriminatory 
practice for which it is liable to the complainant in amount of 
PORE Ses eee ea ae oe Ie ao ee 254 


SUPPLEMENTAL CONSENT ORDER 
Extension of Rates and Charges 


Rates and charges now in effect at respondent’s stockyards are 


herewith extended. until: further order. 1. -nsc.cccss0nc.e5-5 377 
ROO FE RUNG 6a ot an ee hs ee eee ew 596, 598, 599, 610 
Modification and continuation of temporary rates and charges.-_--- io 


Present rates continued pending petition for modification_~~_~~- . 453 


Provisions of prior orders relating to rates and charges continued_. 449 


SUPPLEMENTAL ORDER 


I INN INTRO gc cae csc 13 
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mae SUPPLEMENTAL OrpER—Continued a 
Extension of effective date for rates - 2a Ss etc ich oe Sana ee 
Extension of temporary rates ___~- in psig eesti goatee ea 
Extension of Time for Filing Petition 
Request of respondent to extend time for submission of petition 
for extension or modification of order of December 26, 1945, 
URE ooo eh ea eee oa eee eee 377 
Spee. OF EWNES : ooo ese Se ee ee ee 451 
Increase in rates and charges : Sha Mca oe ae wcimonncGee aan eee 
: Modification and continuation of rates and charges___-__---___- sabe 605 
73 Modification of prior order as to rates and charges___________________ 451 
Motion for further extension of effective date for rates prescribed 
in: (pring ceder: Santen: .<co6 2 oa 442 
Postponement of effective date of order —-_____-__-__-____________ 267 
f Prescription of additional service charges ___._--_---_---_-______- 532 
Prior order modified as to books and records______-_____-_------- 368 
+ Provisions of prior order relating to rates and charges continued__.. 20 
' Suspension of prior rate order _________- ST UOI Lehn J le, ae 
SUSPENSION OF REGISTRATION 
- - Modification of 
, | In the light of the court’s suggestion, and in view of the consider- 
ations pointed out by the court, it is concluded that the period 
35 ; of suspension of respondent’s registration shall be reduced 
E from one year to thirty days - z fo aeons eseetog ee ae, 39 
t 
; T\RIFF FOR STocKYARD SERVICES 
i Publication and Filing of 
; Within 20 days from the date of this decision, respondent fs or- 
f dered to publish and file, pursuant to the act and the regula- 
' tions thereunder, a tariff for its stockvard showing all rafes 
; and charges for stockyard services it furnishes, including feed 
4 and insurance, and all rules and regulations affecting or deter- 
mining such rates and charges, which tariff shall include the 
rates and charges shown in paragraph 19, such tariff to become 
effective on the 30th day after the date of this order___-_._-.. 364 
a ITNREASONABLE AND UNFAIR PRACTICE 
, ‘ Use by market agency of funds collected by it for livestock sold for 
0 shippers as constituting __---- scene ees hs 3 
D i Tok ATION oF AcT 
3 Accepting gratuities from seller of livestock a 76S 
) | Failing to assess selling commissions prescribed in veopeueatel tariff 
and failing to deduct resale yardage charges prescribed in tariff 
of Wichita Union Stockyards ee cede sed Spratt 772 
3 i Failing to disclose to consignors pecuniary interest of respondents’ 
i employees in sale of livestock and that employees have interest 
in business of purchaser of consigned livestock 5 ees 772 
iuthorized official scale ticket 768 


; Failing to secure an % 
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VIOLATION oF AcT—Continued 
Failing to secure and furnish or to retain in records authorized 
NURIO HIERN ese acest ess tg la ar ae a oar aa ee 
Failing to show names of purchasers on accounts of sale rendered 
ir ig ae a a aca 3, 
Pane tO {Eee BLONer TOCOTGS. <5 24555--63 c h eeae 
PRUNE EEN INN Eo ete bea as ae aca aise a Senne 
Incorrectiy xveporting to customers «......-.6.6s2.csc.~.cscscncn 
Issuance of an official scale ticket without showing true ‘weil accu- 
I a i a se oe en ed Semele iy maaan 
Making excessive charges for services ...-.............--------- 
Making false entries in books, records, accounts or memoranda--___754, 
Paying gratuities to. market agencies .......=..— 2. 2c ccccecsncce 
Permitting employees to deal in livestock consigned to respondents_-_ 
Selling livestock consigned to respondents __---------------------- 
Using funds received for customers for unauthorized purposes------ 
Using proceeds belonging to consignors for dealers own business___- 
Weighing livestock for sale without services of an authorized weigh- 
THAAD ccciscedaamen iia cs eat bi to I pce gle aa ee 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE 
Diversion of Commodity by Buyer as Constituting 
Although diversion of commodity by buyer amounts to an accept- 
ance, the buyer may claim damages for breach of warranty 
if the seller was notified of the breach within a reasonable 
CE SRE See et eet ne ee ee eee eS ee Beene 
INEM a cs ee NE eh de ey 
AccorD AND SATISFACTION 
Evidence Failing to Show 
Where the parties exchanged wires concerning a proposed allow- 
ance by the seller for damages claimed by the buyer, held 
such evidence failed to show an accord and satisfaction______ 
Partial payment of contract prices as not constituting___._.._._____ 
ADMINISTRATIVE LAW 
Determination of constitutionality of act by administrative body-_--- 
AFFIRMATIVE DEFENSE 
NIN aN rN Gh ete hs ee 
ALLEGATIONS IN COMPLAINT 
Effect of admission by respondent of ---------------------------- ore 
ALLOWANCE OF ADDITIONAL EVIDENCE 
Petition for Reconsideration 
To allow a party to submit additional evidence as noted in the 
petition for reconsideration, merely because of its failure to 
present it in the first instance, would destroy the force of 
SIN 200 2OQNINN Soo ae ee oe eee ea awe aes 
APPEAL TO District COURT 
Effect of filing petition for reconsideration of order upon_--_-_--- 


ASSIGNMENT OF CAUSE OF ACTION 
Ee a ee ee 
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BANKRUPTCY Page 
Dismissal of complaint and counterclaim where respondent had been 
adjudicated a bankrupt by District Court_...-..----..__.-..---- 271 
Revocation of License 
Filing of a petition in bankruptcy does not operate to prevent the 
revocation of a license in a subsequent proceeding where the 
cause for revocation accrued prior to the filing of such peti- 
BI is Ss ean tit ee ec ee 2 lt le 22 
BREACH OF WARRANTY 
Disclosure for Federal inspection that watermelons failed to meet 
| seller’s warranty of minimum average size ~--_---------------- 275 
BROKER’s MEMORANDUM OF SALE 
Effect of failure to make immediate objection to provision in--__---- 99 
CALIFORNIA STATUTE OF FRAUDS 
: Agent’s authority required to be in writing under___--------------- 482 
COMPLAINT FOR REPARATION 
Effect of Admission of Allegations in 
Where respondent admits the allegations of the complaint, but 
avers that its violation of the act was not wilful and flagrant 
“within the meaning and sense of the act,” and prays that the 
reparation period be extended to enable it to meet the indebted- 
ness, it is held that there is nothing substantial in the record 
f to indicate that continued operations by respondent would prove 
any more favorable in the future than they have been in 
SO MORE oo oe ee ceo eatuieanntneeeweeee ae 108 
CONSENT ORDER 
Wiewenetins: G6 MOWGe honn inca cccceeececss sien aoc cnaneee eee 24 
CoNSIGNMENT 
Agreement held as one of sale, and not consignment__--_------~------ 905 
Seller's consignment to itself to enforce payment_..-.---.--------.- 697 
1 CONSTITUTIONAL LAW 
Determination of Constitutionality of Act by Administrative Body 
Where receiver of oranges without agreement as to price urged 
at the hearing that complainant’s action under the act to 
recover price allegedly agreed upon, violated Fifth amendment 
f to the Federal Constitution because procedure did not consti- 
i tute due process, and also violated the Seventh amendment 
; because the right to jury trial was not preserved, held that it 
is not the function of an administrative body to pass upon the 
constitutionality of a statute under which it acts--------.--. 494 
Power of administrative body to pass upon constitutionality of 
s cpiak aicrearemeieae 918 


statute ........--.._----.----..----.------ = =-----=-- 
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CONSTRUCTIVE ACCEPTANCE Page 
Unlawful Rejection 
Where buyer of tomatoes did not reject for cause within 24 hours 
after being notified of arrival of car at destination, such failure 
to reject held to constitute a constructive acceptance and the 
buyer’s failure to take possession of shipment constitutes a 
rejection thereof without reasonable cause ------- bosanenene 483 


CONTRACTS 


Acceptance by Assumption of Control 


Diversion or onward routing of car while in transit is an as- 
sumption of control over goods sufficient to constitute accept- 
ENS ach Aa Ne A ta are Wo etal] ee hal tn a 290 


Agreement held as one of sale, not consignment____-_--.------------ 905 
Authority of Broker to Make Sale 
Where respondent denied that the broker had been given author- 
ity to contract to sell a carload of U. S. No. 1 tomatoes to 
complainant, it is held that the evidence warrants a conclu- 
sion that such authority was given by respondent to the 


NII ce eh eh li Eh 5 Re A at Dt hg NO ttn 703 
Avoidance by principal of, made by agent __----____------- ita 2 Paes 116 
NNN i SENN he le da th 95 


Where in the sale of tomatoes the contract called for “initial ice 
at shipping point,” it was not complied with by ice supplied at 
& point 60 miles from shipping point —.......-.....-<...-.s.< 483 
Where the buyer refuses to accept the goods, or wrongfully re- 
pudiates the contract before performance, the damage which 
may be recovered by the seller is, where there is an avail- 
able market for the goods in question, and in the absence of 
special circumstances showing proximate damage of a greater 
amount, the difference between the contract price and the 
market price at the time when the goods ought to have been 
accepted, but the seller must use reasonable diligence to mini- 
mize the damage by attempting to resell the goods for the best 
possible price, crediting the buyer with the net proceeds of 
NN NN De ee ee era a 388 


Broker’s Testimony as to Terms of 
Evidence that broker issued confirmation of sale, without protest 
from respondent and that complainant mailed check as down 
payment substantiates broker’s testimony as to terms of con- 
tract and permits such testimony to prevail over unsubstan- 
tiated testimony of respondent ~..2..2..25.202-4ck nc cc cnccewe 398 


Confirmation of Sale 
Where respondent stated that it never agreed to a certain stipu- 
lation in the broker’s standard memorandum of sale, and 


alleged that the broker had no authority to insert such a stipu- 
lation, and the record failed to disclose that respondent made 





ge 


3 


| 





CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 5—1946 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


ConTRACTS—Continued Page 


Confirmation of Sale—Continued 
an immediate objection to the provision upon receipt of the 
broker’s memorandum of sale,, the broker’s memorandum of 
sale must be considered as a correct statement of the contract 


DPeGeee. (Cie Bi noc og Sa ee bao eeeeen 96 
Damages for breach of ..-.------.-.-.- sts aoa eaten eee as tet ae 392 
Disallowance of Claim not Covered by 

In an action for damages based upon respondent’s failure to fully 
perform its contract with complainant, one item of the damase 
claimed being for crates sold by complainant to respondent 
prior to respondent’s breach of the contract, it is held that 
reparation cannot be awarded under the act for the crates 
inasmuch as they were a separate item and not covered by the 

COMERROE: CUNO ING on i er sh ses retrce 295 
Effect of failure to establish valid agreement by broker_-_------ sae, ae 
Effect of Failure to Make Prompt Objection as to Terms of 

Where complainant sold to respondent a carload of grapes and 
sent a confirming wire setting forth the terms of sale, and re- 
spondent failed to pay the purchase price of the grapes, Claisu- 

ing that the terms alleged by the complainant were incon- 

sistent with respondent's understanding of the agreement, it 

is held that, not having made prompt objection upon receipt 

of the confirming wire, respondent is assumed to have agreed 

that the telegram was a correct statement of the contract be- 

CWORt Oe DENG: 62 ae ee eee aoe ee : 915 
Failure of Seller to Deliver on Executory Contract 

Where the contract of sale was executory and related to unidenti- 

fied commodity (tangerines) so that any commodity of the 

kind and quality stipulated in the contract could be delivered, 

the seller assumed an absolute liability to make delivery and 

was not excused from nonperformance by the happening of 

unforeseen events such as freezing and. inclement weather, and 

since the seller failed to provide against such contingencies 

in its contract, it was its duty to go into the open market, if 

necessary, to obtain the goods to fulfill its contract.__.._-_--- 96 

ISM UNI a or a ee eee weeos eae 
Telegrams as sufficient memorandum of --_----------------------- 648 
Teneo OP Shipment ae: Gbtones Of 2235.35.) ce cmecaeceee 95 

ConTROL OvER COMMODITY 
eee Sie 0G: SOURIS coe sect sinncdntasasawewowsaenes 613 
COUNTERCLAIM 
NM I a cnt st ln en os oh 0 bts ad es el iis 
Dismissal of, for lack of jurisdiction -_- si sis acon ikea es Poca ec 196 


COUNTERCOMPLAINT 
TR ON a i alas oc a a eal ii ee ee 
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CusToM AND USAGE “ 
Broker may sign memorandum under oral authority___._-____-____-- 482 
Custom as to method of shinmoent....... 2.2... oenccccsccuccccce 789 
It is contrary to custom for a party to a joint account agreement to 

CARR: @) NEUE HONOR a sh es 209 
Meaning of term “f.o.b. acceptance final” not modified by_--------- 826 
Meaning of term “f.o.b.” not modified by..-._-.--._---------_-_-_-- 826 
Variance of Term F.O.B. by Evidence of 

The definition of the term “f.o.b.” in the regulations under the 

act is clear and unambiguous and cannot be varied by evi- 
dence of an alleged custom at shipping point___-__---------- 832 

DAMAGES 
AMI WOMCRE DOCOVEERING (O8 Saasec edocs ee oe ene sec weeccaceccscs 92 
Difference between invoice price and net proceeds on resale__--_-~--- 206 
PRAREIOINOU OTOO! O6 oo oUse waco eateeieut hob eet outa oeae 42 
Insufficient Proof of 

Where respondent has violated the act but the evidence was 
insufficient to establish damages, if any, the proceedings are 
reopened for admission of evidence in order that decision 
mney DS Saas ON ll ARNG cote once oe eens 86 

Market value at destination of commodity___._ ----.---------------- 707 
Measure of, based on 

Dich CORN, oak oS nae ea cee ks oes bee lew reneetenesenee 392 

difference between agreement sale price and net proceeds received 
Pepin Seeale OF COMMOGHY. — 20. os eee an cen enescaneccs 918 

difference between price for which commodity was sold and net 
NONE POOMINEE © coe bebe eam coe cea Sao ga lcac nena sceen 275 

difference between value of commodity if sold promptly and ex- 
ponse of handling,. plus: commission —....-...~. 22... ..ccc6 623 

falinre to mMenver Commnnny <....2-2252S5-565 son sscee sess 380, 707 

ge | a ee ee 302 

IRN ac a a cr ge 406 
Measure of, for Failure to Deliver 

In failure to deliver, measure of damages is difference between 
contract price and market price at time and place of breach. 

If the goods are available in the quantities stated in the con- 
tract, the market price is the price for such quantities.__._-_-- 398 
PRU. ona saeco eeeetenceatecndununnndasadeeeeaesewonesass 392 


Nominal damages awarded because of negligence in making resale... 464 
Mecounmont etter aceepinnee. <2 666606666556 ann ccnwoseditsmenonense 467 


Replacement Purchase 
Under a contract of purchase and. sale of tangerines, where the 
seller failed to deliver the goods, it was not necessary for the 
buyer to go into the open market and purchase other tanger- 
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Damaces—Continued 

Replacement Purchase—Continued 
ines, since it did not claim special damages and there was an 
available market for tangerines at the time and place of de- 
livery. Complainant (buyer) could have recovered from the 
respondent (seller) the difference between the contract price 
and the market price at the time and place the fruit ought to 
have: teen  GenWetee) 655525506 sc hs on tose cs ee 
Where complainant paid more for a purchase in replacement than 
the market value as shown by the minimum price contained 
in the market news reports relating to less than carload sales, 
complainant can recover only the difference between the orig- 
inal contract price and the market value___-__-------------- 
Resale charge not an allowable expense -__..__.....--.__-_.---..... 
Right to, extinguished by exercise of dominion over commodity------ 


DEFAULT 


Admission of facts alleged in complaint by_.-____----_--- 278, 302, 899, 


Failure of respondent to answer complaint properly served deemed 
an admission. of the facts alleged ............. 2.2 scan 


Effect of Failure to Answer Complaint 
Where purchaser of celery was served with a copy of the com- 
plaint in a proceeding under the act to recover damages re- 
sulting from his rejection of the produce, but no answer to the 
complaint was filed, and no request for an oral hearing was 
made, it is held that under the rules of practice the allega- 
tions of the complaint are considered to be true, and that pur- 
chaser waived. an oral hearitige: .......................-.s-.-. 
Where the respondent in a proceeding under the Act was notified 
in writing, at the time of service of the formal complaint upon 
him, that his answer to the complaint should be filed within 
20 days after receipt of such notice, and that failure to file an 
answer would be deemed to be an admission of the allega- 
tions of the complaint, but notwithstanding such notice re- 
spondent failed to answer the complaint, the proceeding is dis- 
posed of on the basis of such default__ fe Baip eee 


Failure to answer complaint as constituting--_- a i ere 


Waiver of hearing by----------- Pcasates cUiiste act cee cee eo 


DELAY IN DELIVERY 
Right (6? SCOR on oo a ens so hn esse sane 
DELIVERY 
Delivery to carrier as delivery to buyer-__- Pies ieee 
Wisived of miata ba Wi) 2 ooo ooo oc Sein aoe k eee 


DISMISSAL 
Breach of Contract 
Where complainant sold a carload of carrots at a price f.o.b. 
shipping point and the next day wired buyer’s agent of ship 


Page 
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DIsMISsAL—Continued 
Breach of Contract—Continued 
ment of the commodity “today,” although shipment had in 
fact been made approximately eight days before, and buyer 
let the commodity remain on track at destination four days 
before unloading because it understood that the carrots were 
shipped from loading point on the date complainant wired re- 
spondent confirmation of the sale, and when unloaded at desti- 
nation decay ranged. from 1 to 100 percent, temperature ranged 
from 75 degrees at bottom of load to 90 degrees at top with 
some crates 108 degrees, it is held (1) that time of shipment 
was of the essence of the contract; (2) that the contract called 
for shipment from loading point rather than from a diversion 
point; and (3) that complainant’s application of the carload 
then in transit to the contract was a breach thereof justify- 
ing-a dismissal of the complaint ...<..-.2..o2.2.-.-25--50cec5 93 


Page 


Breach of Implied Warranty of Suitable Shipping Condition 
Where complainant sold to respondent a carload of potatoes f.o.b. 
and respondent’s purchaser in accounting to respondent de- 
ducted for potatoes claimed frozen, it is held that since re- 
spondent paid to complainant the agreed purchase price less 
the amount deducted by respondent’s purchaser, and the evi- 
dence shows the potatoes were frozen at shipping point in 
breach of the implied warranty of suitable shipping condition, 
the complaint should be dismissed ___.-----.-__-__-__-__---_- 164 
on Complainant’s Motion 
Where complainant alleged that respondent had violated the act 
and asked for the issuance of an order revoking respondent’s 
license, which complaint was based on two separate reparation 
proceedings in which findings of fact were subsequently made 
which rendered it inadvisable to prosecute the disciplinary 
complaint, complainant’s motion to dismiss the complaint is 
granted and aieniedcal ordered — 2.5 ce ec ccnwees 305 


RSE ERR EET EE ANE RE RS SPOUTS Oe 0 RONEN: 


Where respondent partnership and the individual members there- 
of were charged in the complaint with a failure truly and cor- 
rectly to account promptly to their principal for the net pro- 
ceeds realized on sale of oranges for the principal’s account, 
and while the complaint was pending respondents’ license 
terminated, the complaint, on complainant’s motion is dis- 


Pe TE NAD IEMA IE PANN TE TE I RE I SNE IEEE AVE Sy: 


NE ch a a area aia eee iene 414 
Complaint against buyer’s agent acting only as agent_-__------------ 411 
Cornet. Oeciniel Mow MOFther io 2 on ooo ec lees kecncengceseue 406 
Compinint @eainst celler <2...-..-.--.-- ~~. 2245-2 - 5-0 oso oe sense 200 


Complaint and Counterclaim 
Where notice was received that respondent had been adjudicated 
a bankrupt, and the claims of the parties are within the juris- 
diction of the District Court, the complaint and counterclaim 
are dismisced without prejudice .......... 5.2... .6.cc..nesn~ 271 


Complaint as to balance claimed ---------------------------------. 197 
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Effect of Buyer’s Opportunity to Inspect Commodity 
Where complainant purchased a carload of cabbage for shipment 


in interstate commerce and had an opportunity to inspect it 
at the time of purchase, it is held that, in the absence of fraud, 
seller is entitled to retain the purchase price even though an 
average of 12 percent of the cabbage showed work injury at 
destination, and the complaint is dismissed__________._---_--- 


Where complainant purchased a carload of cabbage from respond- 


ent for shipment in interstate commerce and complainant had 
an opportunity to inspect the cabbage at the time of purchase, 
complainant’s complaint for damages for breach of sale speci- 
fications is dismissed because (1) complainant had an oppor- 
tunity to make inspection of the cabbage at the time of pur- 
chase and (2) in the absence of fraud respondent is entitled 
to retain the wurchaste wriee <5. oo oe ose ceetcccs oeen ance 


Failure to Comply with California Statute of Frauds 
Where complainant allegedly contracted to purchase garlic through 


respondent’s broker and respondent denied the contract and 
refused to deliver, it is held that since the broker’s authority 
to sell for respondent was not in writing as required by the 
California Statute, the complaint should be dismissed___-_--- 


Failure to Establish Violation of Act 
Where complainant purchased oranges which were inspected at 


California shipping point and, 19 days after arrival at an 
interstate destination, a part of the oranges showed excessive 
dryness, resulting in their condemnation, the complaint for 
damages is dismissed because there was no substantial evi- 
dence of fraud as alleged, and because the inspection made 
19 daye after arrival wae too remote .......<............... 


Failure to Establish Warranty 
Where buyer by agent purchased potatoes which were shipped 


to a designated interstate point and were accepted and sold, 
and buyer requested an allowance from seller who forwarded 
buyer its check in response to the request for an allowance, 
the complaint is dismissed because no breach of warranty is 
shown, and the allowance granted by seller was not in pay- 
mont of buyers claimed. GAMIASOS  « . 6 ono cnn esewe seni cuscun 


Failure to Meet Shipper’s Representations 
Where complainant represented. to respondent’s agent that a car- 


load of cantaloups, then in transit, were in good shipping 
condition and respondent thereupon agreed to accept and sell 
them for complainant’s account, and guaranteed that they 
would sell for a stated minimum price but subsequent inspec- 
tion at destination disclosed that from 3% to 47% of the 
melons, averaging approximately 15%, were affected by decay, 
and approximately 20% had from 3 to 6 sunken and discolored 
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areas ranging in size from % to 1% inches in diameter, it 
is held that (1) “merchantable” cantaloups mean such qual- 
ity as would generally sell on the designated destination mar- 
ket and which are suitable for such purpose; (2) the canta- 
loups were not merchantable and fit for sale on such market; 
(3) the receiver’s refusal to accept them for the purpose stated 
was not in violation of the act; and. (4) the complaint should 
be dismissed __-- 


Failure to Show Deterioration was Abnormal 
Where lettuce in transit was sold as U. S. No. 1 based upon Fed- 


eral inspection at loading point but after ten days in transit 
it failed to grade only because of an average of 4 percent decay 
and the complainant shipped it on to another market where 
four days later a considerable higher percentage of decay was 
found and the lettuce was sold at a loss, it is held that de- 
terioration was not found to be abnormal at the destination 
specified in the contract of sale, beyond which point a claim 
for damages based upon lack of suitable shipping condition 
is not applicable, and therefore, the complaint upon reconsider- 
ation is dismissed 


Failure to Sustain Allegations of Complaint 
Where complainant alleged the sale of three carloads of onions 


to respondent at a price f.o.b. California, rolling acceptance 
final, and sought damages for respondent’s refusal to accept, 
but offered no evidence at the hearing in support of the com- 
plaint, it is held: (1) complainant had the burden of proof 
to establish the terms and conditions of the contract, com- 
plainant’s compliance therewith, respondent’s breach thereof, 
and the amount of damages sustained; and (2) because the 
contract was not sufficiently established, the complaint should 
be dismissed 


Failure to Sustain Burden of Proof 
Where complainant under joint account agreement shipped cer- 


tain peaches to respondent for selling, but in addition com- 
plainant sent three truckloads of peaches and crabapples which 
respondent had not ordered, it is held that complainant failed 
to sustain the burden of proving that respondent agreed, by 
implication, to sell and account for the three truckloads of 
produce on a joint account basis 


Insufficiency of Evidence to Establish Time of Delivery 
Where respondent instructed the broker to purchase a carload 


of onions for its account and the broker talked to and ex- 
changed wires with the complainant resulting in an order for 
delivery at destination the following Monday or Tuesday, but 
respondent being informed thereof notified the broker that 
Tuesday was too late, and the broker failed to communicate 
respondent’s statement to complainant and the ontons which 
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arrived at destination Tuesday morning were rejected, held: 
(1) the broker was respondent’s agent; (2) the wires consti- 
tute a sufficient memorandum of the contract to make it en- 
forceable if there was a meeting of the minds of the parties 
as to time of delivery; (3) the evidence did not establish an 
agreement to permit delivery as late as Tuesday; and (4) the 
complaint should be dismissed ~.------ atin oh to ee ee 


Insufficiency of Evidence to Show Agent’s Authority 
Where complainant charged respondent with an unlawful rejec- 


tion of two carloads of grapes and respondent denied that it 
ordered the quality of grapes tendered by complainant, and 
the evidence was insufficient to show that complainant was em- 
ployed as respondent’s agent to buy the grade of grapes 
tendered, the complaint is dismissed ___._...____._._____----_- 


Lack of Sufficient Evidence to Establish Sale 
Where complainant for himself and on behalf of other growers 


delivered several carloads of rhubarb to respondents and 
complainants alleged a sale thereof to respundents, whereas 
respondents contended that they received and resold the rhu- 
barb for complainant’s account as commission merchants, it is 
held that complainant failed to establish a sale of the rhu- 
barb to respondents; and since respondents accounted to com- 
plainant on the basis of net proceeds received on resales, the 
GUI UU > Tit CARI i a ere ree 


Lawful Rejection 
Where complainant sold a carload of tomatoes to respondent who 


rejected them upon delivery because of the badly bruised 
condition of tomatoes in one stack, it is held that the rejection 
was not without reasonable cause since the evidence showed 
at destination that the one stack had not been stripped when 
loaded at shipping point and that this was the proximate 
cause of the bruising and, therefore, the complaint should be 
CNN aoa si secs esctichd cis ate ens accent cacao dg mead coda ierie ae 5 


Where complainant sold respondent a carload of grade U. S. No. 


1 grapes which respondent rejected claiming that they were 
not in suitable shipping condition for export to South America, 
and respondent counterclaimed for damages, and the evidence 
showed an average of 5 percent decay at intended reshipping 
point, at which point it was found that the containers were 
not so loaded in the car as to permit proper circulation of 
cold air from the bunkers, it is held: (1) the grapes were 
not properly loaded; (2) respondent’s rejection thereof was 
not without reasonable cause; and (3) there was insufficient 
proof of damages sustained by respondent; therefore, the 
complaint and counterclaim should be dismissed..........-..- 


Where complainant sold respondent a carload of oranges “sub- 
ject buyer’s approval on arrival” which respondent rejected 
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Lawful Rejection—Continued 
because they were “too irregular, poor in color, scarred and 
some decay,” although they graded U. S. No. 1 at destina- 
tion, it is held: (1) complainant failed to establish by a pre- 
ponderance of evidence that the oranges met the special 
agreement quoted, and (2) respondent’s rejection was not 
arbitrary and without reasonable cause in view of respondent’s 
assigned reasona for the rejection. ........--.--<. ecccucccuse 30 


Where respondent was charged with the rejection of a carload 
of potatoes but it was found that they were not “bright stock” 
as warranted, and there was delay in delivering the potatoes, 
it is held that respondent’s rejection was not without rea- 
sonable cause and the complaint is dismissed_.__._.__---_--_- 305 


on Motion of Complainant 
Complaint for reparation dismissed with prejudice prior to the 
oral hearing on complainant‘s motion ~-.---..-------------- 103 


Necessity for Dumping Produce Not Proved 

Where complainant’s alleged assignor agreed to purchase but 
thereafter rejected a shipment of potatoes, paid the freight 
and other expenses in an effort to sell them for respondent, 
and being unable to sell caused the shipment to be dumped, 
his complaint against respondent is dismissed because of in- 
sufficient proof of assignment to him of the alleged assignor’s 
cause of action, and for lack of convincing proof of neces- 
gity: for dumping the potatoes: ..2 <2 ss. n cece ccucc scene 25 


Order of, Set Aside ° 
Where a complaint under the act was dismissed and thereafter 
complainant filed an application for reconsideration within 
time, the dismissal order is set aside and the complaint rein- 
stated to allow additional time for consideration of the ap- 
RIO i a ath ate ela i rn ans oa eer aioe ica 643 


Payment in Full as Per Agreement 

Where a carload of seed potatoes was not acceptable as such to the 
buyer because of delayed delivery and sprouted condition of the 
potatoes, but the buyer agreed to accept the shipment, recondi- 
tion the potatoes and dispose of them as best he could, and the 
seller agreed to protect the buyer as to expenses and shrinkage, 
it is held that the buyer is not liable for the agreed price under 
the original contract, that the new agreement contemplated 
that the buyer would dispose of the potatoes for the account of 
the seller, and that since full payment has been made to the 
seller under the new agreement, the buyer is not indebted to the 
seller in any amount, and the complaint should be dismissed__.. 541 


Petition for Reargument 
Petition for reargument dismissed where all matters of law an.l 
of fact raised and relied upon by petitioner were considered in 
DICVIOUS ) OFAC isos sn oo sn ee ewesanen se nsswsdnansecse 119 
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ge 


Petition for Reconsideration 

Petition for reconsideration dismissed where all matters of law 

and fact raised and relied upon by petitioner were considered 

in previous order........... sts ina ce aaa asa aca a 

Where complainant sold oranges to respondent on a price arrival 

basis and was awarded damages for their reasonable market 

i value, but petitioned for reconsideration and contended that a 

0 : larger amount should have been awarded, and no reason ap- 

peared why the award should have been for a greater amount, 

the petition is dismissed_--.--------------------------------- 564 
Where complainant was awarded damages based on the alleged un- 
lawful rejection of grapes by respondent, and the latter filed a 
petition for reconsideration challenging certain findings of fact, 
but no convincing reasons appear for substituting new findings 
for those challenged, or why the prior order awarding complain- 
ant reparation, and dismissing respondent's counterclaim, 

should be vacated, the petition for reconsideration is dismissed-_ 288 


Right to Damages Extinguished by Exercise of Dominion over Com- 
modity 
Where complainant purchased a carload of onions from respondent 
at a price delivered at a designated destination and where war- 
ranted to grade U. S. No. 1, but, according to the railroad in- 
spector (tnere being no Federal Inspector available at delivery 
point), were allected by decay averaging Y percent, and railroad 
failed to divert as directed by respondent but held the shipment 
at complainant’s request, it is heid that complainant's exercise 
of dominion over the shipment preventing respondents diver- 
sion thereof extinguished any right of complaimant to recover 
damages from respondent based on the fallure to deliver in 
RECOrGance WI COMUIACE: 6 <aso inane hoc sec eee 2 


Settlement Between Parties 
A letter trom complainant having been received stating that this 
case has been settled and asking that it should be closed, the 
complaint herein is aismissed__-19/, 220, 221, 222, 225, 226, 397, 403 
417, 502, 509, 569, 712, 821, 921 
Complaint for reparation dismissed with prejudice pursuant to 
Stipulation of parties as the result of the settlement of the claim 
Detwacm tiie. $NrieG..2- 262.8 ee eee ees 799 


TES SL LT ET ST EMIT Y ST SER ERIS FI FE ET TLS, TLE SR ET ST FRIELING 
LE ECL EEE 


It having been stipulated in writing by the attorneys for the parties 
hereto that the case has been settled between the parties and 
that the proceeding may be dismissed with prejudice, the com- 
plaint is accordingly dismissed with prejudice.__._..-___________ 831 

Settlement by Payment 

Where complainant sold respondent two truckloads and a carload of 
lettuce at prices per crate f.o.b. shipping point, and respondent 
issued and delivered separate checks to complainant which were 


accepted, it is held that since the acceptance of the checks for 
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DisMIssAL—Continued 
Settlement by Payment—Continued 
the two truckloads was made without protest, and the payment 
for the carload having been made on the basis of settlement, the 
complaint and respondent’s counterclaim should be dismissed_.- 


Withdrawal from Business 
Where applicant on July 10, 1942, applied for a license to engage 
in the business of handling of fresh fruits and vegetables and by 
order dated July 31, 1942, was required to show cause why such 
application should not be denied but, by memorandum dated 
March 29, 1943, the Chief of the Fruit and Vegetable Branch 
stated that the applicant is no longer in business, the latter’s 
application for a license should be returned and the $10 fee 
ghould. be relunded io Wim...-- ss connec. hE eterna 
Withdrawal of Application 
Where applicant for a license to engage in the business of handling 
fresh fruits and vegetables has now made payment in full to the 
shipper, the applicant’s request to withdraw his application for 
a license is granted, and the order to show cause is dismissed-_-_- 
Withdrawal of Complaint 
in a reparation proceeding under the act, the complaint is hereby 


dismissed at the request of complainant.._----..---..- 614, 693, 


DIVERSITY OF CITIZENSHIP 
Jurisdiction of Secretary not dependent upon-_----________ = eae tin aie 
I.VIDENCE 
GmIAS Salty OL, 40 SNOW GAMOROS = oa noid nc keke cae wnwecencn 
Allowance of additional evidence in petition for reconsideration______- 
Broker’s testimony as to terms of contract__-..-..-._---_._--_______- 
Burden of Proof as to False Representation 
Respondent alleging he was induced to enter the contract of pur- 
chase and sale by false representation has the burden of proving 
ANE “RAMEE cit ii ree eae ah oe ie a 
Burden of proof as to representation of quality of grapes_....________ 
Burden of proot as to respondent’s affirmative defense_____.________ 
Burden of Proof of Express Warranty 
The buyer has the burden of proving an alleged express warranty 
which is interposed as a defense to seller's action for damages__- 
Burden of Proof of Implied Warranty of Suitable Shipping Condition 
Burden of proof is on party alleging breach of implied warranty 
of unsuitable shipping condition, and to sustain burden it must 
be shown that the deterioration was in excess of that ordinarily 
experienced in the shipment of goods of the same nature, under 
the same conditions, over the same route_______ ies aad oviaiaahcud arananeic: 
Effect of Mere Attachment of Exhibits to Complaint 
Where in a hearing under the act complainant offered the complaint 
and exhibits thereto attached for the purpose of “making them a 
part of the record” but put in no evidence to support claim for 
damages, held, that examiner’s receipt of them in evidence as 
a pleading and not as proof was proper__-_.-...-_--_____ ______ 
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, EVIDENcE—Continued Page 
Facts constituting prima facie proof of commission merchant's negli- 
I ec ee aoe eee aici ack cet : . a6 
13 Facts failing to show— 
Scoore: end satintedtiow....... 2-5-0 ees ee 
a Wg en eo ee ee eae at opie eee ae 
negligence of shipper_________________ ee a tea eae 789 
I co os ee we a ae a ——— 
Facts showing— 
I ee eee Se 
: potatoes rejected were those purchased_-_-_--_--------------- _.. 550 
16 potatoes were frozen at shipping point__-_--_---- sis eens oe 
respondent failed to properly load shipment______----__----------- 01 
Facts showing purchase after inspection__ ss eels ae 
Failure of complainant to sustain burden of proof_-__- : sc ee 
Failure to establish by preponderance of, commodity met special 
LS CII odin inside teen ea eee : 31 
Failure to Establish Novation 
The evidence in this proceeding does not establish the making of a 
8 new agreement at the time of the telephone conversation be- 
tween the parties on the day the shipment arrived £04 
8 Failure to show fraud_-_-_-- estes Saget cian a oe tek on 382 
. Failure to show sale by sample_-_-_--- Bidet : . 382 
7 Failure to sustain proof that commodity was unsound __ 918 
7 Improper loading of shipment_-_---------- saatees - tO 
Insufficiency of proof to support allegations of complaint . 568 
Insufficiency of, to establish fraud Sadie, Bae Ie 508 
Insufficiency of, to establish time of delivery_- a 648 
Insufficiency of, to show agent’s authority Sie 304 
6 Insufficient proof of assignment of cause of action 26 
8 i Insufficient proof of damages-- = j ' 89 
Insufficient proof of 10862 ....2.256<5<5505055- ; 462 
0 Lack of Adequate Proof of Condition of Commodity on Arrival 
Where a shipper shipped a carload of apples from Lewiston, Idaho 
to Minneapolis in October under standard ventilation, instead of 
refrigeration, and there was evidence both that this method of 
shipping apples from Lewiston was customary in October and 
i that the temperatures encountered by the car justified shipment 
3 ; under standard ventilation, and there being no adequate proof of 
the condition of the apples on arrival, held that the evidence 
fails to establish that the loss sustained by reason of deteriora 
tion, or any part thereof, was due to negligence on the part of 
i Che SRN occ cecccanenue 779 
Lack of convincing proof of necessity for dumping produce 26 


{ i Lack of sufficient evidence to establish sale 33 
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Page 
Market News Reports 
Minimum price quotations in market news reports which relate 
to less than carload sales are sufficient proof of market value--. 689 
Meaning of term “f.o.b. acceptance final” not modified by------------ 826 
Meaning of term “f.0:b.” not modified by...-.=-=—=— -=.----~-=-—=-+-- 826 
Reopening proceedings for admission of-_-------------------------- 89 
Resale net proceeds as evidence of reasonable market value__--------- 843 
Sufficiency of memorandum and invoice to establish sale_. -__-------- 697 
EXERCISE OF DOMINION OVER COMMODITY 
Buyer's right to damages against seller extinguished by-------------- 29 
F.0.B 
Meaning of term_..------------------------------------------------ 826 
F.0.B. ACCEPTANCE FINAL 
innate No eh Sabon aera enaee 826 
Uniawful rejection .....-........- eile th) fc te RA Bel At ees 918 
F.0.B. ACCEPTANCE FINAL BASIS 
As part of contract under rules of practice under act----------------- 218 
Effect of purchase of commodity on_-------------------------------- 218 
BRNO aN a Nah att gs re i ee a 218 


“F.0.B.” anp “F.0.B, ACCEPTANCE FINAL” 
not Modified by Evidence of Custom and Usage 
Where complainant on different dates during a five-day period sold 

to respondent a total of five carloads of cantaloups at prices 
f.o.b California shipping point, and complainant contended that 
by custom and usage “‘f.o.b.” meant “f.o.b. shipping point accep- 
tance final,’ and respondent unloaded and sold three of the 
carloads at destination and rejected two carloads, on the ground 
that none of the five carloads contained cantaloups that were 
in suitable shipping condition, held that the meaning of the 
terms “f.o.b.” and ‘‘f.o.b. acceptance final,” as defined in the regu- 
lations is clear and not subject to change by evidence of custom 
and usage, and that the sale and purchase was on an f.0.b. basis. 822 

F.0.B. SALE 


No recovery for losses sustained at point beyond destination specified__ 287 
Requirements in 
An f.o.b. sale of perishable agricultural commodities, without fur- 
ther express terms, requires that the produce be delivered to 
the carrier in suitable shipping condition—i.e., in such condition 
as to arrive at destination without having deteriorated abnor- 
mally during transit________ 5 
FAILURE TO DELIVER 
Not Without Reasonable Cause 
Where complainant sold a carload of potatoes on a delivered price 
basis and sent delivery order and draft through bank but draft 
did not arrive at designated bank at destination in time, delay 
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FAILURE to DELIVER—Continued 
Not Without Reasonable Cause—Continued 
being caused by transmitting bank or in the mail, it is held that 
complainant’s failure to deliver was not without reasonable 
ONIN ic ca ss ssn enc ees sed cnn aS a ek em etd 
FALSE REPRESENTATION 
Burden of proof as to.......-.. 5 sj aa Ti ane a aa 
FRAUD 
Seller’s Failure to Disclose Information in Sale after Inspection as 
not Constituting 
Where buyer purchased tomatoes after inspection, the seller’s 
failure to disclose his knowledge of the condition of the toma- 
toes or the contents of an inspection certificate does not consti- 
ite. DIRE 6 noc eerie koe sn cea ee aa eee 
GUARANTOR 
Sent of, to iia: BOUIN... = onan ee oss es Skee ones 
[NSPECTION 
Bftect of buyer's opportunity to inspect....—.-...~..- 3 ncsce ecu 222 
ect. ot. Dr -pirthiaser's agetit. 16 ice necswesnncanc sodas weeee eee 
Effect of, not made within proper time after arrival of eommodity_-__- 
hack of implied: WArtatity: altets asa se cccicce cme aceon 
INTERSTATE TRANSACTIONS 
uristiction: of. Secretary 25.2365. cee een ce se eat eee ae 
JOINT ACCOUNT 
Failure of complainant to sustain burden of proof as to sale on__--_-_- 


JornT ACCOUNT AGREEMENT 
Effect of Breach by Procuring Party Upon Joint Account Receiver 
Where complainant, under a joint account agreement with respond- 
ent whereby complainant undertook to have a truckload of 
peaches, which complainant purchased, leave loading point on a 
certain day and the parties believed that by leaving on that day 
the peaches would arrive at destination in time for the early 
morning market the third day following shipment, but the 
truck did not leave on the date agreed upon and faile@ to arrive 
at the destination market on the date contemplated, it is held: 
(1) the time of departure of the truck at loading point was a 
vital part of the contract; (2) the refusal of the receiving joint 
account partner to handle the shipment under the joint account 
agreement because of such delay was not without reasonable 
cause; and (3) the receiver at the destination market having 
sold the peaches and accounted to complainant for the net 
proceeds, was not required to share in the losses_____-__________ 


Joint ACCOUNT PARTNER 
Inapplicability of Suitable Shipping Condition Rule to 
Where respondent accepted and sold peaches purchased and shipped 
by his joint account partner, such receiving partner could not re- 


Page 
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Joint Account PARTNER—Continued 
Inapplicability of Suitable Shipping Condition Rule to—Continued 
lieve himself from liability to his copartner for losses sustained 
by claiming that the peaches were not in suitable shipping con- 
NN a A atc aaa oe asc aod Lhd ened Bah 
Laability of, fer errors in judemont |... ss en 
Liability of, for fraud-.._-_____ Fs ch ah a a ee ne 
StL OL, 20) 1GBDe AOCUTTOG ..< ooo ooo nn eon ob kean Sa ccecusae 
RELY ie, SOP NERNBONCG oie ook on wew ce Sec cen catinnnaccmamemsmes 
. Liability of, for Negligence, Fraud, and Errors 
While each party to a joint account agreement is liable to his part- 
ner for losses sustained due to his negligence, fraud, or dis- 
honesty, he is not liable for non-negligent errors of judgment... 
Joint ACCOUNT RECEIVER 
Breach of joint account agreement by procuring party as discharging, 
SPORE SRENINS 30 ORDO ocean Sceosecwacndancamemeteoewnun 
JURISDICTION OF SECRETARY 
Counterclaim Barred by Limitation Period 
The Secretary has no jurisdiction to consider a counterclaim based 
on transactions separate and distinct from the transaction 
pleaded in the complaint, where the cause of action upon which 
the counterclaim is based arose more than nine months prior to 
mins Of the Counterclaim... 66 none cceSeceu css cteeeunecoasee 
not Dependent Upon the Amount Involved or Diversity of Citizenship 
Where complainant as agent for the owner of a carload of oranges 
sought payment from respondent, the receiver thereof at destina- 
tion, and respondent contended that whereas the dispute is not 
between citizens of different states, and the amount involved 
is not in excess of $3,000, the Secretary is without jurisdiction 
to determine the matter, it is held that the act applies to 
transactions in interstate commerce and jurisdiction of the Sec- 
retary is not dependent upon the amount in controversy or 
GiVORSIEy: (OF CHISOREIAD 6 cao wets ececteweespemancsoes 
Transactions in Interstate Commerce 
In a reparation proceeding under the act, where respondent con- 
tends that because the dispute is not between citizens of different 
states and the amount involved does not exceed $3000 (exclusive 
of interest and costs), the Secretary of Agriculture hag no juris- 
diction in the matter, and further, that the proceeding is con- 
trary to the Constitution of the United States, in that it does not 
constitute due process of law as required by the Fifth Amend- 
ment and violates the Seventh Amendment in that the right of 
trial by jury is not preserved by the act, it is held: (1) the 
jurisdiction conferred by the PACA applies to transactions in 
interstate commerce and is not dependent upon the amount in 
controversy or diversity of citizenship, and (2) questions of 
constitutionality are not considered here, since it is not the 
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Transactions in Interstate Commerce—Continued 
function of an administrative body to pass upon the constitution- 
ality of a statute which the law-making body has committed 
186 : to: it for ammeimietranion, 22 oo ie ete e nner ee 
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JURISDICTION UNDER AcTr 

Lack of Power to Make Decision as to Matters Outside ’ 
: Where respondent claims that presonal property which it placed on 
f the premises of complainant for necessary use in performing its 
contract with complainant was not returned to respondent and 
that complainant refused to allow respondent to remove the 
property, it is held that the claims of the parties with respect 
to this property did not arise under and had no necessary con- 
86 i nection with the contract for the purchase and sale of canta- 
loups and is without the jurisdiction of the act----------------- 
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LACK OF SUITABLE SHIPPING CONDITION 


| A a a ae ie ae See ee ae eee ee eee: 42 


91 

LAWFUL REJECTION 
Commodity Not in Suitable Shipping Condition 

Where two out of a total of five carloads of cantaloups were pur- 

chased at a price f.o.b. California shipping point, but at desti- 

nation an average of 9 percent were soft, 8 percent were affected 

by decay, and an average of 17 percent had sticky stem scars, 

most of which were moldy, and the buyer rejected, held that the 

; cars were handled under normal transportation service and 

i conditions, and since the melons were not in suitable shipping 

condition, the buyer’s rejection was warranted _------------- 


erepemnaencc 


LICENSES 
Denial of Application for 

Applicant’s rejection without reasonable cause of two carloads of 
produce and his false and misleading statements made for the 
purpose of inducing the shipment of another carload of pro- 
t duce constitute practices prohibited by the act, warranting the 
denial of an application for a license, and such practices engaged 
in by the applicant more than two years before the hearing 


on his application for a license, held not barred from consid- 


CLOT dace ceciineaeeenndteiiet teeta 491 


— 
License denied where investigation made after filing of the appli- 


eation showed that the applicant, who had previously been 
denied a license for violations of the act, had not demon- 
strated his fitness to engage in the business of a wholesale 
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Where applicants for a license under the act were ordered to show 

cause why their application should not be denied because of 
i prior violation of the act, held that while applicant-partnership 
i as such had not violated the act, a prior violation by one 


member warranted denial of the license-._-..-__-_--__ ~--223, 839 
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Revocation of 


Consent order issued revoking respondent’s license for the admitted 
failure of respondent truly and correctly to account and make 
full payment promptly to shippers in a number of transactions_-_ 22 


Where a licensee under the act purchased perishable agricultural 
commodities from different sellers on several occasions, and 
failed to pay in full the prices agreed to be paid, and after 
being served with a complaint calling for disciplinary action, 
answered alleging that members of respondent partnership had 
been adjudged bankrupts, admitted parts of the complaint, and 
also consented to the issuance of an order revoking its license 
and to publication of the facts, respondent’s license is revoked_. 456 


Vacation of Prior Order Denying Application for 


Where application of partnership for a license has been denied 
because of a prior violation of the act by one of its members, 
but further investigation disclosed that such member had 
demonstrated fitness to engage in business, the prior order deny- 
ing a license to the partnership is vacated, and a license is 
ordered to be issued to the partnership 


SEES rs ne na eee 839 
LIMITATION PERIOD 
Applicability of, for filing a complaint to independent and separate 
cause of action alleged in counterclaim___.._..-__-__-__-__-__-_- 196 
Prohibited practices under the act for more than two years before 
hearing on application for license not barred from consideration__. 493 
LOADING OF SHIPMENT 
Obligation of Shipper to Load Properly 
The person selling and shipping tomatoes to another is under the 
obligation to load the produce in a reasonable and prudent man- 
ner to assure safe arrival at destination under ordinary con- 
Geagns Ol teAneapertauen so-so ss Secennascducteescecuuns 699 
MARKET DECLINE 
aN rr CNN En a Se ee me 206 
MEMORANDUM AND INVOICE 
ammceattey: of: to eslanlan BOle. 2 See eee ake bewsces 697 
MERCHANTABLE 
PN ORNs ie tle a ote Si Se Rie ae ae eee 715 
MERCHANTIBILITY OF PRODUCE 
Potatoes Showing Sprouts in May 
Old potatoes will show sprouts in May and they cannot be consid- 
ered worthless simply because they show sprouts___-_--_-_--_-- 103 
NOMINAL DAMAGES 
SOIR SO a ana np eee een ean ewan aaamane 99 
ORDER OF DISMISSAL 
BUSNOREION Dl ooenen acc ceanenns scares tect wate nmaweaenoaes: ae 
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PARTIES 
Proper Party to Assert Claim Against Railroad 
Under a “rolling acceptance final” sale of cantaloups by complainant 
to respondent who rejected the cantaloups, where complainant 
subsequently filed and collected a claim against the railroad for 
negligence in handling, crediting the account of the respondent 
with the net proceeds, and respondent claimed in effect that in 
making and collecting the claim against the railroad complain- 
ant was precluded from proceeding against the respondent for 
the balance of the purchase price, it is held that respondent 
could not logically contend that it was damaged by complainant’s 
settlement of the claim against the railroad, particularly since 
respondent evinced no interest in the transaction after reject- 
ing the shipment and there was nothing in respondent’s attitude 
or actions which would indicate that it recognized any obligation 
in the matter or had any intention of filing a claim against 
TUG). RRMNORGS oo es hoo eos ao er ee 7 ee 


PARTNERSHIP 
Liability of Former Partner 


Where partnership is dissolved, a partner who has withdrawn is 
not liable in transaction occurring after the dissolution___-__- 


Liability of New Partner 
A complaint against a partnership will be dismissed as to a 
partner who at the time of the transaction in controversy was 
not a member of the firm if by the law of the State where 
the partnership is operating a new partner is not accountable 
for liabilities incurred before he became a partner : 
Prior violation of act by one member of partnership as warranting 
denial of application for license to partnership-_-- 
While applicant partnership as such had not violated act, prior vio- 
lation by one member warranted denial of license______-_--_-_- 


PAYMENT 
Acceptance of check on basis of settlement as constituting____------ 


PRACTICE AND PLEADING 
Abandonment of Defense Pleaded 
Where respondent alleged in its answer that the complainant’s 
obligation as guarantor was to pay a final judgment and de- 
nied the right of complainant to maintain an action for dam- 
ages based on respondent’s rejection of the potatoes, which 
pleaded defense was not referred to in respondent’s brief ex- 
cept an admission of the guaranty, such alleged defense is 
deemed to have been abandoted «......<..s2.6.2.-5cccccnun 
Effect of Failure to File Answer 
Failure of respondent to file an answer permits the issues to be 
decided on allegations of the complaint, the exhibits attached 
thereto, and the report of investigation made by the Depart- 


ment of Agriculture —_------- la as ak ee ae 
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PRACTICE AND PLEADING—Continued 


Effect of Failure to File Answer—Continued 
Respondent’s failure to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint_______----- 
Issue Not Raised by Answer Not Considered 
Where buyer of tomatoes contended that they were not waxed as 
required by contract but such defense was not pleaded in the 
answer, the issue was not considered because not raised_--- 


PRINCIPAL AND AGENT 


Avoidance by Principal of Contract Made by Agent 
Where the seller, through a packer, sold five carloads of lettuce to 
the buyer and the packer included some of his own lettuce in 
the last car, the contract of sale is not avoidable by the buyer 
on the ground that its agent had an agreement with the 
packer for sharing in the profits of the’ packer’s own lettuce, 
as the buyer’s agent was not aware that lettuce in which he 
had an interest had been included in the last carload____---- 
Broker ne amen Ol WEFGE: o.oo on se eeseses ee esecseencsicesne 
Effect of Agent’s Failure to Give Shipping Instructions 
In an action by the purchaser to recover the purchase price of a 
carload of watermelons sold but not delivered by respondent 
to complainant, the sale having been negotiated by a broker 
and an employee of complainant and the employee’s personal 
check having been given for the agreed price, and the com- 
plainant’s agents failed to make known to respondent for whom 
the purchase was made and failed to furnish respondent with 
shipping instructions for the watermelons, held that where a 
broker or agent buys for an unknown consignee at an unknown 
price, the buyer is bound to give shipping instructions and that 
respondent’s failure to deliver the carload of watermelons was 
not without reasonable cause and therefore was not in viola- 
Rie Al EO AREY se Se ec damenouce cede sbatngewdaassackaad 
Effect of broker’s failure to give shipping instructions__._--_--_----- 
Effect of broker's failure to make known for whom purchase made__ 
Fiduciary relationship between -_------------------- ese ie es acres 
Insufficiency of evidence to show agent’s authority____._----------- 
Liability of broker for false and misleading statement___-..--.----- 
Liability of Commission Merchant for Acts or Omissions of his 
Agent 
Under the terms of the Perishable Agricultural Commodities Act, 
1930, and by virtue of the nature of respondent’s business 
(brokerage business involving interstate transactions and 
activities), the acts of respondent’s agent during the course 
of his employment are held as acts of the respondent, for 
which the latter {s liable under the act___...----------_----- 


Liability of commission merchant to principal for neglect of duty_- 
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Limitation and restriction upon agent’s authority, when not binding__392 
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Ratification of Act of Sub-Agent 
Where a buyer of cantaloups acted through a buying agent and 


the agent placed some of the orders through a sub-agent, but 
buyer did not object to the purchase made through the sub- 
agent, held (1) that in the absence of authority of the agent 
to employ a sub-agent, the authority of the agent is presumed 
to be personal and he cannot delegate it to another so as to 
affect the rights of his principal; and (2) that although the 
sub-agent was not employed by the buyer, the latter ratified 
his acts by failing to repudiate the action of the sub-agent 
within a reasonable time 


When Act of Agent Binds Principal Without Confirmation 
When evidence shows broker has authority to act for principal, 


act of agent can bind principal without further confirmation 
OR: ‘DOF GE WRIMCIODS © cos ae ee eee 


When Principal Estopped to Deny Agency 
Where respondent denied liability for breach of contract of pur- 


chase and sale on the ground that its agent had no authority 
to make the contract in question, it is held that by entrusting 
its agent with the management of its office and permitting him 
to perform the duties of that office, without notifying members 
of the trade that his authority was limited, respondent there- 
by clothed its agent with apparent and_ ostensible authority 
and held him out to the public as possessing the power to 
act for respondent in all matters pertaining to the business 
of the company and that when a principal thus clothes his 
agent with such indicia of authority, he becomes liable for 
that agent’s act, whether the liability is based upon an implied 
agency, or an agency by estoppel, and whether he actually in- 
tended to be bound or not, and he will be estopped to deny 
ROE AOI tases, atom nace tin erase a aera aienaotaiaia ena 


PRIOR ORDER 
Order Amending Date of 
Order amending date of prior order and the effective date thereof 


for the purpose of providing sufficient time to consider re- 
spondents’ petition for reconsideration ~--------- sicaiialat tata ae baa 


PROCEEDINGS 
Reopening of, for admission of evidence_--------~------ pasaleed sci tenets 


PUBLICATION OF FACTS 


Elimination of Provisions for, in Prior Order 

Upon the basis of information that respondent had proper defenses 
which were asserted in his answer to the complaint, it is con- 
cluded that the penalty of the publication of the facts need 
not be assessed in this proceeding and, accordingly, the order 
of June 24, 1943, is modified by striking from it the provisions 
for publication of the facts ....-.........-~3-..--+<.-s<ss0= 
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Page 
REARGU MENT 


emma test NOtION fo?” ok oo on ne oe cee ce tea ee eee 120 


REASONABLE MARKET VALUE 
Reese Net wroeceetis -BvVIGCnCe OF .<se2 5c cece ec ecdseecesepenee 843 


RECONSIDERATION 
Complaint upon which reparation was ordered dismissed upon-_----- 287 
Dismissal of Complaint Affirmed 
Where a complaint under the act for reparation was dismissed 
and complainant petitioned for reconsideration, it is determined 
that the dismissal order was warranted, and it is affirmed__- 308 


PRUNE Ol DO GR LON EOE horton ee oe 565 


Petition for reconsideration filed by respondent is dismissed where 
the questions raised and statements made in the petition were 
in the record and had been considered in the issuance of the 
MOURA RINIRN ERM 5 ee es ca Be oh ns ee 283 


Dismissal of petition for, for lack of convincing reasons for vacating 
RRA AR aeRO ge a a lh SO Be 289 


Effect of Filing Petition for, on Finality of Order 


The filing by complainant of a petition for reconsideration of an 
order awarding reparation in an amount less than claimed, 
operated in accordance with the rules of practice under the 
act to set aside automatically the order, and therefore there 
was no order in effect at the time of respondent’s appeal to 
wae: United -States: District Court: .....<--. 22 oo cc ecak 214 


Prior Order Set Aside Pending Application for 
Since the complainant filed an application for reconsideration of 
the order of September 19, the prior order is hereby set aside 


and the complaint and the proceeding are reinstated pending 
compininant’s apolicntion) <..62s.2<s cadens ceca sbsce Spaeth te 645 


Suspension of Prior Order 
Complainant's petition for reconsideration of prior order dismiss- 
ing complaint and counterclaim warranted suspension of 
original order for the purpose of providing additional time to 
make service of the petition for reconsideration and to give 


consideration thereto on the merits 416 


REFRIGERATION INSTRUCTIONS 
Failure to Give 
Lack of standard or particular degree of refrigeration not grounds 
for rejection where produce arrived in good condition and the 
party rejecting the shipment had not given specific instruc- 
a oe ne be wanae anor aaneaeaneinn 86 


REFUSAL TO ACCEPT 


Failure to meet shipper’s representations as justifying-------------- 7 
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REHEARING Page 


Denial of Petition for 

Where reparation was awarded the seller of potatoes against the 
buyer for the purchase price and the buyer filed a petition for 
rehearing, it is held: (1) the transcript of evidence is ac- 
cepted as the record of all material statements; (2) complain- 
ant and respondent both seem to have breached the contract; 
and (3) if such double breaches operated to terminate the 
contract, it could not be revived except by mutual consent; 
therefore, the petition for rehearing is denied____....-----.-- 640 


Order Granting Petition for 
Complainant’s petition for rehearing is hereby granted, a further 
hearing should be held at a time and place of which the par- 
tind: will be: subsoauentiy netifie@s........ 2.25.5 2.6-25 642 
Where complainant has petitioned for a rehearing with respect 
to one case, and this petition has been granted, a rehearing 
should also be held in the present proceeding since the two 


proceedings involved substantially the same issues_.-------- 641 
REINSTATEMENT OF COMPLAINT 
Aappeteation: fev Sameera) oe ots ss ns atc 644 
REJECTION 
Buyer’s rejection without reasonable cause ------ ci alae cade 200, 218 
A Ot Pete ee oe ee eee 206 
Not Without Reasonable Cause 
Where a buyer of a carload of potatoes on a delivered price basis 
received notice from the carrier of arrival of shipment at 
destination but draft drawn by seller was delayed in the mail 
or by the transmitting bank and did not reach designated 
bank, and buyer could not get possession of the potatoes for 
several days and then only by paying demurrage, which he de- 
clined to do, it is held that rejection by buyer of the commodity 
was not without reasonable cause_____------------- i secickiccaan ae 
Purchaser of produce on basis of price f.o.b. shipping point accept- 
Gee Daal Wes Be: isk Of cetacean een dee assess 688 
Right of, Because of Delay in Delivery 
Where complainant sold to respondent a carload of seed pota- 
toes at a delivered price, shipment to be made in January, 
1945, and the potatoes were not delivered until March 19th, 
after the planting season for potatoes was past, and were in 
a sprouted condition, respondent had a legal right to reject 
the potatoes since a proper delivery was not made under the 
OURINNRG oe ence i ii i Sa eek Aa alc ag aac a ae a ae 541 
REPARATION 


Advances Made by Broker to Seller 
Where a broker at the request of the seller of grapes advanced to 
the seller the price agreed to be paid by the buyer who there 
after rejected the grapes, and the broker joined the seller and 
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buyer as respondents in the complaint to recover the amount 
advanced, it is held: (1) the buyer’s rejection was without 
reasonable cause; (2) there was an implied agreement to subro- 
gate the broker to the rights of the sellers; (3) the broker is 
entitled to recover against the buyer the amount advanced to 
the seller; and (4) the complaint should be dismissed against 
RS NN ag a a ee i 


Breach of Contract 
Where buyer of tomatoes gave instructions for protective service 


during transit but seller, without notice to buyer, added in- 
structions for standard ventilation of car on arrival at desti- 
nation, such failure to reject held to be breach of contract by 
seller which gave buyer the right to rescind contract and re- 
ject tomatoes or accept shipment and assert claim for damages 
pased on. seller's breach. ef contract...-. =<. 5.4.23. cee eck 


Breach of Implied Warranty of Suitable Shipping Condition 
Where respondent sold a carload of watermelons as “Near Usone” 


at a price f.o.b. shipping point and on arrival at destination, 
Federal inspection disclosed a high percentage of the melons 
were unfit for human consumption because of decay resulting 
from stem end rot, it is held that the implied warranty of 
suitable shipping condition which is a part of such a contract 
was breached by the seller, and the buyer who accepted and 
paid for the watermelons is entitled to recover damages in the 
amount of his actual loss by way of reparation-------------- 


Breach of Warranty 
Where complainant sold respondent a quantity of kale at a price 


delivered at destination and warranted it would grade 90 per- 
cent U. S. No. 1, but Federal inspection made at destination 
showed that from 2 to 5, mostly 2 to 3, outer leaves of 40 per- 
cent of the kale were turning yellow, and an average of 10 
percent of the kale was affected by Bacterial Soft Rot in various 
stages, it is held: (1) the kale did not conform to warranty; 
(2) the evidence failed to show that complainant authorized 
respondent to dispose of the kale for complainant’s account. as 
alleged in respondent’s counterclaim; (3) respondent had the 
right, in accordance with section 69 of the Uniform Sales 
Act, to accept the kale and set up against complainant’s action 
to recover the full price, the breach of warranty by way of re- 
coupment; (4) the net proceeds on resale was proof of the 
reasonable market value of the kale delivered by complainant 
to respondent; and (5) reparation should be awarded complain- 
ant in the amount of the net proceeds; and (6) respondent’s 
counterclaim should be dismissed .......<...........5...... 


Where complainants made an f.o.b. purchase of several carloads 
of watermelons billed to Kansas City, Missouri, and was re- 
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REPARATION—Continued 
Breach of Warranty—Continued 
quired to pay drafts drawn by the respondent shipper for the 
contract purchase price of each of them before diversion could 
be accomplished to complainants’ buyer in Minneapolis, Minne- 
sota, at which point Federal inspection subsequently disclosed 
that the watermelons failed to meet seller’s warranty of mini- 
mum average size and implied warranty of suitable shipping 
condition, complainants are entitled to recover the difference 
between the price for which the watermelons were sold to the 
Minneapolis buyer and the net proceeds received___-._-____- 


Where respondent failed to deliver onions of the grade sold and 
complainant rejected them, it is held that complainant is en- 
titled to recover as damages for the breach of warranty the 
difference between the contract price and the market value_-_-- 


Commission Sales 
Where advances were made to shipper by commission merchant 
prior to the sale of produce which when sold did not yield 
sufficient proceeds to reimburse for advances and selling ex- 
penses, the deficit is recoverable by commission merchant _-_-- 


Failure to accept 
Where complainant seeks reparation for respondent's failure to 
accept all of the cull cantaloups from complainant’s 1944 
crop in accordance with the contract, and respondent alleges 
that complainant misrepresented the amount of culls respond- 
ent could expect to receive under the contract, it is held that 
the unreasonableness of the alleged representation, coupled 
with the positive denial of complainant and the fact that the 
sale of the culls was made “as is” with respect to quantity, 
etc., adequately refutes the affirmative allegation of the re- 
spondent upon whom rests the burden of proving it, and com- 
plainant is entitled to an award of reparation______-------- 


Failure to Account 
If the seller delivers to the buyer a quantity less than the con- 
tract requires and the buyer accepts or retains the goods, 
knowing that the seller will not perform in full, the buyer 
must pay for the goods delivered at the contract rate___-__ 
Where complainant alleged that he shipped apples to respondent 
to sell for complainant’s account, and that respondent guaran- 
teed that sale would be made at not less than $1.25 per bushel, 
but failed and neglected to account to complainant on the 
basis of such minimum sale price, and also failed to answer 
the complaint, it is held that respondent’s failure to account 
entitles complainant to an award of reparation calculated 
on the guaranteed sale price less a commission charge-------- 


Where complainant orally sold to respondent a carload of grapes 
of a stated brand and weight, f.o.b. acceptance final, and re- 
spondent, six days after delivery, unloaded the grapes and ac- 
cepted them though complaining of their condition, it is held 
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REPARATION—Continued Page 
Failure to Account—Continued 

that respondent failed to sustain the burden of proving that 
complainant represented the grapes to be in “fine quality and 
condition,” and the evidence shows the grapes were not packed 
in an experimental manner, as respondent alleged, and there- 
fore, the complainant is entitled to an award of reparation 
for failure to account for the balance of the purchase price--.- 632 


Where complainant shipped beans to respondent for grading, pack- 
ing and selling, respondent having advanced funds for pick- 
ing, and respondent paid complainant one-half of the net pro- 
ceeds after deducting its advances and usual grading, packing 
and selling charges, disputed oral agreement held one of con- 
signment for sale and not joint account, and reparation is 
awarded complainant for the balance of the net proceeds re- 
RN cca ewes cae os a ear et a ieee acca eat leah 209 


Where respondent as agent sold at auction carloads of pears 
shipped by complainant and respondent failed to render account 
sales to complainant and to pay over the proceeds, complain- 
ant is entitled to an award of reparation for the net proceeds 
less the commission due respondent for its services____.__-_- 503 


Failure to Deliver 

Refusal to deliver a carload of cabbage because of disagreement 
between the parties in connection with a prior and distinctly 
separate transaction is a failure to deliver without reasonable 
cause within the meaning of the act, and therefore, complain- 
ant is entitled to an award of reparation for loss sustained 
in the amount of the difference between the contract price 
and the f.o.b. market value at the time and place the com- 
modity should have been delivered by respondent_--------- 378 


Where complainant alleged a contract for the sale by respondent 
of 10 carloads of carrots, and respondent contended that it 
agreed merely to ship carrots if and when available, and one 
carload only was delivered, it is concluded from the evidence 
that the parties had mutually assented to the sale of 10 car- 
loads, and reparation is awarded to complainant for the dif- 
ference between the contract price and the cost of replace- 
RIGNE DECRG COMMER: 6. no ose een see onesecse deem 773 


Where respondent failed to deliver tomatoes as provided in an 
f.o.b. contract of sale, the measure of damages is the differ- 
ence between the contract price and, in the absence of an 
available market at the shipping point, the market value at 
destination less transportation charges ._..------------------ 703 

Where the seller of a carload of peaches failed to deliver but 
there was no evidence of the market value of peaches at the 
time and place of seller’s breach, only nominal damages can 
TAO ARO as ae i set on Seeo-3osse ns aeo5=- 398 

Failure to Deliver in Accordance With Contract 
Where respondent sold to complainant a carload of tomatoes on 
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an f.o.b. basis at a price including a charge for fumigation at 
the shipping point, and the tomatoes deteriorated abnormally 
in transit due to a too highly concentrated application of the 
fumigation gas, held that the tomatoes were not in suitable 
shipping condition and complainant is entitled to recover 
damages for the purchase price plus freight and cost of han- 
dling less the gross proceeds from the resale______________-_- 


Failure to Make Full Payment Promptly 
Buyers of potatoes who refused to accept them due to delay in 
securing possession but who at the request of the seller subse- 
quently handled the shipment for the best advantage, held 
not to have made “full payment promptly” of the net proceeds__ 


Failure to Pay 
Where various sellers of perishable agricultural commodities sold 
such commodities to respondent who failed to pav the sellers 
and the latter transferred and sold thefr several causes of 
action to complainant within nine months after accrual of such 
causes of action, and respondent failed to answer complainant’s 
complaint to recover the unpaid claims it is held that respond- 
ent’s failure to answer is deemed an admission that the com- 
plaint is true and constitutes a waiver of an oral hearing. 
Reparation is awarded complainant, and the facts are ordered 
TR Rs a cco ee ee 
Failure to Pay Balance of Purchase Price 
Partial payment of contract price does not constitute accord and 
satisfaction unless obligee has been informed that tender is 
for full settlement and will, if accepted, be so considered____-_- 
Respondent’s failure to make full and prompt payment for a 
truckload of tomatoes purchased by him after his personal in- 
spection of the tomatoes at complainant’s platform constitutes 
a violation of the act and entitles complainant to an award 
of reparation for the balance of the agreed price____--_-_----- 


Respondent’s failure to pay the total amount of the agreed pur- 
chase prices for several lots of produce accepted by respondent 
entitles complainant to an award of reparation for the unpaid 
balance of the agreed purchase price and buying brokers’ 
CRIN 6 oon ese naadensesan dn rie ni oc lc a lp Riots adage 

Respondent’s failure to pay the total amount of the purchase 
price agreed upon in the contract of sale entitles the complain- 
ant to an award of reparation for the unpaid balance of the 
purchase price of one carload of apples __-------------------- 


Where, in an oral agreement evidenced by written memorandum 
and signed invoice, complainant having sold two carloads of 
oranges to respondent, consigning them to itself, and drew 
drafts for the agreed price which were attached to bills of 
lading, and following respondent’s failure to pay the drafts com- 


Page 


831 


472 


896 


290 


469 


614 


20 


1016 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 5—1946 


Failure to Pay Balance of Purchase Price—Continued 


plainant diverted the oranges to other. markets where they 
were sold for respondents’s account, the net proceeds having 
been remitted to complainant, it igs held: (1) the memorandum 
and signed invoice establish the sale; (2) the delivery of the 
oranges to the carrier was delivery to respondent; (3) the 
consignment of the oranges to complainant was merely for the 
purpose of retaining possession to enforce payment; and (4) 
complainant is entitled to an award of reparation in the amount 
of the unpaid balance of the purchase price__----_____---_- 


Where the oral agreement concerning a carload of potatoes is 


disputed, complainant contending it was a sale to respondent, 
and respondent contending the potatoes were to be handled on 
consignment, it is held on the basis of the evidence that the 
agreement was a sale, and reparation is awarded complainant 
for the balance of the purchase price... —- =. 33 cee wane 


Failure to Pay Brokerage Fee 
Failure of respondents to pay brokerage fee to broker engaged to 


sell produce, which was sold by the broker and shipped in 
interstate commerce as a result of such sale, entitles com- 
plainant to an award of reparation in amount due and owing 
complainant as admitted by respondent __------------------ 


Failure to Pay Net Proceeds on Consignment 
Where complainant consigned several carloads of potatoes to 


respondent who sold them for the account of complainant but 
retained the proceeds and filed a counterclaim to complain- 
ant’s complaint for recovery of the proceeds, alleging losses in 
excess of the amount of the proceeds, based on another and inde- 
pendent transaction, and such counterclaim was not filed with- 
in nine months after the cause of action alleged therein ac- 
crued, it is held: (1) the Secretary is without jurisdiction to 
consider the counterclaim; (2) the running of the nine months 
statute of limitations was not tolled by the filing of the com- 
plaint, and (3) respondent’s failure to remit to complainant 
the net proceeds entitles the latter to an award of -reparation 
in the amount of the net proceeds on the consignment-_-__----~- 


Failure to Pay on Joint Account 
Where respondent’s checks, payable to complainant, covering 


amounts due the latter for produce sold on joint account basis 
were dishonored by respondent’s bank on account of “no 
funds,” and respondent stated that its failure to pay was not 
wilful, it is held that respondent’s failure to make prompt pay- 
ment of amounts due complainant under their joint account 
agreement entitles complainant to an award of reparation as 
mere failure or refusal to account and make full payment con- 
stitutes, irrespective of the buyer’s lack of wilfulness of bad 
faith, a violation of section 2 of the act_-..--------------.- 
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REPARATION—Continued 
Failure to Pay Purchase Price 
Respondent’s acceptance of onions delivered to it, and its failure 
to make full payment promptly in accordance with the con- 
tract of purchase and sale entitles complainant to an award 
of reparation for the full amount of the purchase price_----- 


Where a buyer of potatoes on the basis of a price f.o.b. shipping 
point, “f.o.b. acceptance final,’ provided for shipment by 
complainant within a specified period, it is held that the mean- 
ing of “f.o.b. acceptance final’ as stated in rules of practice 
under the act, was a part of the contract, and that the buyer 
accepted the potatoes “by the contract,” and therefore, the 
complainant is entitled to an award of reparation in amount 
OF CHG: DOSCHAGG: WHIGG oo 5. 3 22 ec ee 


Where complainant alleged that he sold four carloads of cabbage 
to respondent who accepted them but failed to pay complain- 
ant the agreed price, and respondent failed to answer the 
complaint, it is held: (1) the failure to answer constitutes a 
waiver of hearing and an admission of the truth of the facts 
alleged; and (2) reparation should be awarded complainant-- 


Where complainant sold a mixed carload of lettuce and carrots 
to respondent, seller and buyer both acting through broker- 
agents, and complainant joined the buyer and his agent in a 
complaint to recover the price, and the buyer failed to answer 
the complaint, it is held: (1) in accordance with the rules of 
practice under the act, the buyer’s failure to answer operated 
as a waiver of hearing and was also deemed to be an admis- 
sion of the facts alleged in the complaint as true; (2) the 
buyer’s failure to pay the agreed price constitutes a violation 
of the act and warrants an award thereof to complainant; and 
(3) since the buyer’s agent acted only in that capacity, the 
complaint ia dismissed as-to Nitt:...6--<2-4.ncnecameucek ces 


Where complainant sold and delivered to respondent a _ truck- 
load of grapefruit, and respondent’s check for the purchase 
price was dishonored by the bank on which drawn, it is held 
that complainant should be awarded reparation for the pur- 
GHASG WIGS <cnce ace eced aec gate ek eee eee 


Where complainant sold to respondent a carload of mixed vege- 
tables, which was shipped to a third party at respondent’s re- 
quest, failure of respondent to pay for the produce entitles 
complainant to an award of reparation for the purchase 
Oe ~  xcaxers moc arecaucebaeaene sc cl hie tu as Wr a ore la des erate agit eS a i a al ic" Se 


Where complainant sold to respondent a mixed carload of vege- 
tables and shipped to New York instead of Philadelphia, and 
respondent ordered the shipment back to Philadelphia but re- 
fused to accept upon arrival claiming that the delay in arri- 
val was due to complainant’s mistake in shipping to New 
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York, held that respondent’s request for rediversion to Phila- 
delphia, with knowledge that the mistake had been made con- 
stitutes a waiver of mistake in delivery, and reparation should 
be awarded complainant for the purchase price._-_----------- 


Where complainant sold to respondent two cars of potatoes, 


for which respondent issued and delivered his check for the 
purchase price to complainant, and the check was subsequently 
dishonored by the bank on which it was drawn, it is held that 
respondent’s failure to pay complainant for the potatoes pur- 
chased entitles complainant to an award of reparation in the 
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amount of the difference between the contract price and the 
amount realized on resale, plus expenses incurred in connec- 
tion with the Ne Be a Re a 611 


Where complainant sold tomatoes to respondent, for shipment in 
interstate commerce, at an agreed price per crate, plus cost 
of labor, washing and waxing charges, and respondent loaded, 
accepted, and shipped the tomatoes to an interstate destination 
but failed to pay the price and his check given to complainant 
was dishonored, and having also failed to answer the complaint, 
it is held that failure to pay violated section 2 of the act, and 
complainant should be awarded damages in the amount of 
CRB GNG TICINO oe oo ee wcuneeeeneaseeces 121 


Where complainant sold watermelons to respondent who accepted 
them upon arrival, failure of respondent to pay for the melons 
entitles complainant to an award of reparation for the pur- 
UO UN a a a 500 


Where evidence supported complainant’s position that the toma- 
toes were sold to respondent after an opportunity to inspect 
as many lugs as desired, it is held: (1) the transaction con- 
stitutes a sale after inspection, and not a sale by sample as 
contended by respondent, (2) respondent is bound by his ex- 
amination and cannot later complain of defects such as he 
stated were evident a few hours after the sale, and (3) repa- 
ration is awarded complainant in amount of the purchase 
eo ian Grn ce eee ae anieaia ake eae eae eae 382 


Where respondent’s agent inspected and accepted the lettuce at 
the time of purchase, the respondent’s contention that the let- 
tuce at destination was not in suitable shipping condition is 
untenable and reparation is awarded complainant for the 
RUDEGE GC SEG DP ORREO DUES sister ccdiccddacnvesanoscanisenn 112 


Where two out of the five carloads of cantaloups purchased at 
a price f.o.b. California, at destination showed an average of 
4 percent decay, but had been in transit nine days, it is held 
they were in suitable shipping condition, and since buyer made 
no objection until 14 days after arrival of one car and 10 days 
after arrival of the other, held that such retention of the 
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cantaloups without objection, warranted the inference that they 
conformed to contract specifications, or that buyer concluded 
to accept them regardless of their condition and, therefore, it 
must pay the agreed purchase price ____--_____---__----_----- 


Failure to Pay Reasonable Value 
Where complainant as agent for the owner of a carload of oranges 


diverted it to respondent who, after inspection of the oranges 
at destination was to agree with complainant on the price but 
no price was agreed to, nevertheless complainant paid the 
freight, filed a claim for damages with the railroad carrier, 
sold the oranges, and tendered the net proceeds of sale to 
complainant, plus an amount paid by the carrier on the dam- 
age claim, which complainant declined to accept, it is held: 
(1) respondent having accepted and received the oranges with- 
out an agreement as to price was obligated to pay their rea- 
sonable value, (2) the net proceeds on resale, plus the net 
amount received from the carrier for damages to the shipment, 
constituted evidence of reasonable market value of the 
EI ns ane i ers no a ce ee eg ee <= 


Failure to Return Deposit 
Where complainant deposited $500 with respondent in connection 


with a contract for the purchase and sale of apples, and after 
completion of the contract respondent refused to return the de- 
posit, such refusal constitutes a violation of the act and com- 
plainant is entitled to an award of reparation for the amount 
of the deposit, with interest ..................-. Se ee 


False and Misleading Statement by Broker 
Where broker represented to seller-complainant that a sale of a 


carload of apples had been made to purchaser—one of the re- 
spondents, and the evidence established that no valid and bind- 
ing contract of purchase and sale had, in fact, been consum- 
mated by the broker, held that the broker made a false and 
misleading statement in violation of the act, and is Mable for 
the damages sustained by seller-complainant as a result there- 
of, and that the complaint as to the alleged purchaser should 


he Ghemiee: 32558. sii ecobites cicero ace aaa 


Liability of Joint Account Partner for Losses Incurred 
Where complainant purchased a carload of peaches under a foint 


account agreement with respondent of which approximately 70 
percent graded U. S. No. 1 at shipping point and were then not 
affected by decay, but on arrival at destination market ap- 
proximately 22 percent were affected by Brown Rot, and re- 
spondent, while objecting to the grade and condition of the 
peaches did not at the time object to handling them under the 
joint account agreement, it is held: (1) the respondent hav- 
ing treated the agreement as in effect at the time of sale was 
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Liability of Joint Account Partner for Losses Incurred—Continued 
responsible to complainant for his share of the loss incurred: 
and (2) the cost of resale through a store of a part of the 
load was: an allowable expense —... <2: --. 2 0c suze ceccecee 185 

Neglect of Duty by Commission Merchant 

Where complainant sold respondent potatoes for shipment from 
the State of Maine to Baltimore, Maryland, and on arrival of 
one shipment at that market, respondent refused to accept 
delivery of it under the contract but offered to handle it for 
the account of the shipper without telling him that the Balti- 
more market was badly over-supplied, and the bulk of the pota- 
toes in this shipment were not sold until about five weeks 
after arrival, it is held: (1) the facts established constitute 
prima facie proof of respondent’s negligence; (2) complainant 
is entitled to reparation based on the difference between what 
it appears the potatoes would have been worth if sold prompt- 
ly and the necessary expense of handling, plus commission; 
and (3) respondent's counterclaim for recovery of the deficit 
Pe ees. ese ak Fhe es eee ce ee 617 

Net Proceeds of Resale 

Where the seller resold a carload of watermelons at auction when 

the broker failed to furnish shipping instructions or to dis- 
close for whom the purchase was made, tendered his check 
for the net proceeds of the resale to complainant, who re- 
turned it with a request for a remittance in the full amount of 
the purchase price, held that although respondent’s failure to 
deliver the melons was not without reasonable cause, the net 
proceeds of the resale should be paid to the complainant and 
the complaint as to the balance sought to be recovered by com- 
mininant auould ‘he digmissed 2.5224. -3 0 ok ences cece 794 


Nominal Damages 
The price paid by complainant in replacing tangerines which re- 
spondent failed to deliver under the contract, complainant not 
having claimed special damages, is admissible only as tending 
to show the market value of the fruit purchased by complain- 
ant 9 days after the contract was breached, and therefore such 
price is not competent evidence of complainant’s damage since 
it is not properly related as to time of the breach of the con- 
tract. If the buyer fails to prove the market price at the time 
and place of delivery, or some other appropriate measure of ; 
damages, only nominal damages can be recovered_-_--------- 96 





Refusal to Accept Delivery 

Where complainant delivered a carload of potatoes which met 
contract requirements but respondent refused to accept delivery 
and complainant stored the potatoes for approximately eight 
months before attempting to resell them, the resale was not 
made promptly and nominal damages only are awarded com- 
plainant ..-...~.~-. ~~ enon no ooo mn enn nwenn ene ==---=------ 
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Unlawul Rejection 


Respondent’s rejection of two carloads of potatoes entitles com- 


plainant to an award of reparation in the amount of the orig- 
inal sale price less the net proceeds realized on resale of the 
commodity 


Where a broker acting for a carload shipper of Small Black brand 


Alicante grapes sold the load to a buyer who, on arrival of the 
grapes at destination, inspected and rejected them, althouzh 
they were of the kind and quality ordered, it is held: (1) the 
buyer's rejection was related to the market decline; (2) the 
buyer’s contention that the price was too unreasonable for be- 
lief was untenable; (3) the buyer’s rejection was without rea- 
sonable cause; and (4) the broker, who secured an assign- 
ment of the shipper’s claim, is entitled to an award of repara- 
ration for the difference between the invoice price and the 
GE BROCCORE cit  PONRIG: <2 sn ei ee 


Where a carload of tomatoes which complied with the specifica- 


tions of the contract was shipped by complainant to the re- 
spondent at Springfield, Massachusetts, and the tomatoes ar- 
rived without abnormal deterioration, it is held that the re- 
spondent’s rejection of the carload was without reasonable 
NCERTN I a sc ce so pds Sia nea ctaee 


Where complainant orally sold and delivered to respondent pota- 


toes which respondent rejected because of long sprouts, it is 
held that the purchase and sale was made on the basis, not 
of a grade as claimed by respondent, but on the inspection 
certificate made at shipping point which showed long sprouts, 
and therefore, the rejection was without reasonable cause for 
which reparation is awarded to complainant--_- apa 


Where complainant sold to respondent a carload of cantaloups 


which graded U. S. No. 1 at the time and place of shipment, 
and respondent rejected the cantaloups because of Cladospo- 
rium Rot disclosed by inspection at destination claiming that 
the cantaloups were not, in fact, U. S. No. 1 at shipping point, 
it is held that since the sale to respondent was on a “rolling 
acceptance final” basis, respondent had no right of rejection 
and by rejecting the shipment waived any right to claim dam- 
ages from the seller for breach of contract, and therefore, 
complainant is entitled to an award of reparation in amount 
of damages sustained by it = joes aan eilslacaei easlnainieicalaataiased aid 


Where respondent claimed he rejected a carload of grapes pur- 


chased from complainant because of ‘‘very bad condition,” but 
failed to answer the formal complaint or submit evidence in sup- 
port of his contention, the facts alleged in the complaint are 
deemed to be admitted under the rules of practice and com- 
plainant is entitled to an award of reparation-~-------------- 
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REPARATION—Continued Page 
Unlawful Rejection—Continued 


Where respondent inspected and agreed to buy 900 bags of potatoes, 
then in storage, at a price f.o.b. storage point, made part pay- 
ment and directed that 450 bags be shipped immediately and 
450 bags be held in storage until ordered shipped, and on arrival 
at designated destination of the 450 bags, respondent rejected 
them, it is held that: (1) respondent had inspected or had the 
opportunity to inspect the potatoes while they were in storage 
and prior to shipment; (2) the potatoes rejected were a part 
of those purchased; (3) the evidence justified the inference that 
the potatoes purchased were of inferior quality and condition 
and that the buyer, therefore, assumed the risk that they would 
“hold up” until disposed of, and therefore, complainant is 
entitled to an award of reparation in amount of damages sus- 
PAIGE OIG dane casdiedeencducessadancaduncanmanccesgaesuscan 547 

Where respondent purchased a carload of celery at a price f.o.b. 
shipping point acceptance final but, thereafter rejected the ship- 
ment at destination, contending that he had purchased fancy 
celery whereas the rejected shipment was poor, it is held that 
respondent did not have the right to reject, and complainant is 
entitled to an award of reparation in amount of the agreed 
RUPIRRED (DINO. ceneeen noosa ghee a sinca sawn e nae necs 686 





EET PO 


ape 


ee eee 


Where respondent purchased a carload of grapes from the complain- 
ant under an F. O. B. shipping point acceptance final contract, 
and rejected the shipment on arrival, alleging that the grapes 
were to arrive in sound condition, it is held that there is no 
substantial proot that the grapes were unsound and decayed on 
arrival, since the evidence fails to disclose that any official 
inspection to determine quality and condition was made at desti- 
nation, and further, that under the terms of the contract, re 
sponuent had no rignt of rejection, and reparation should be 
awarded complainant for the difference between the agreed sale 
price to respondent and the net proceeds received trom the re 
NOIG OF GC BIBIOR . nedeannssncnensneeanan sang i ae lap nace iron 915 


ee 


MERA TES 


Where respondent purchased tomatoes from complainant but 
later rejected them alleging an express warranty by complain- 
ant that the tomatoes would be U. S. No. 1 when unloaded and 
a breach thereof, but the evidence showed that such warranty 
was not made, and that respondent purchased after inspection, 


RRIF 


it is held that the rejection was without reasonable cause and : 
reparation should be awarded to complainant for the damages ' 
sustained -.------~----~----~-----~----------------~---------.- 626 ; 
REPARATION FOR— , 
Advances made by broker to seller_--------------------------------- 200 ; 
Belancs.of net proceeas Tectlved . .. .o- nosn oe se wneecnnnccennce 212 
FARIRTOD OL OTCUONG DTCC ree oie Serene sencawunoweckedaancen 21 ' 
Breach of contract..-..-.. meena nnn nn na sen nnn ~~ = - + 487 


Breach of implied warranty 
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REPARATION FoR—Continued Page 
Breach of warranty-........---.....-.....-.--..----------------- 691, s45 
Brokerage fee.---------------+------------------------------------ 270 
Commietion GG16@ <a .326 scons ino nne snes cnccnseecnsoae—se sibcivesoaacaes 92 

298, 392 


Vailare to aceont...............-.. cic mic bess Siuatsacibeciles cd thea ch darmceecnted 
Failure to account..-..----------.--------------------------- 575, 406, 636 


Failure to account and pay proceeds from consignments__--~--------- 504 
Watiure to GGENGE nso asses eeecciensnesnces 275, 385, 400, 707, 836 
476 


Failure to make full payment promptly_--.-------------------------- 
Failure to pay— 


balance of purchase price_....-.----------------- 278, 471, 616, 697, 905 

net proceeds on consignment------------------------------------ 196 

purchase. price..........-.<<...<<.<.- 116, 122, 218, 385, 411, 501, 539, 573 

613, 688, 826, 896, 912 
unpaid claims ---------- 2) id ia ile ese as eaten ee 899 
Failure to pay on— 
Tih GOIN cdi ceadmaecimdnsa naan ene san anaemia 111 
Wetiarg to. Mes CANON 5 03 on ee aseew en ween same a tensanecess! 571 
Neglect of duty by commission merchant_-_--.----------------------- 623 
Unlawful rejection of shipment-__---- 106, 206, 280, 302, 550, 577, 630, 902 
REPARATION PERIOD 

Denial of vreanest: for extensian of.....—..=--...555-. 2455 sss seres lll 
REPLACEMENT PURCHASE 

liam aE; I ia i ii ines tg nies sets ae cise Sa cea as neha mi 97 
RESALE 


Expense Items on, Considered Proper 
Where buyer rejected tomatoes at original destination and seller 
forwarded them to another market for resale, items of expense 
on resale were considered and approved__----_---__-_.-----__. 484 


= Reshipment and Sale of Rejected Commodity Justified 

Where seller of rejected tomatoes forwarded them for resale on 
another market due to excessive stocks at original destination 
market, held that seller acted with due diligence and for the 
purpose of receiving the best resale price obtainable_____-__ cam” 

When Justified 

When the buyer’s check, which was given to the seller in payment 
of the purchase price of potatoes, was dishonored by the bank 
upon which it was drawn, the seller was justified in diverting 


the potatoes elsewhere for resale__-_.-________-_____-_________ 611 

IkESALE BY AUCTION 

Net proceeds of resale due complainant__--__~~-- keaton’ br 797 
REVOCATION 

License revoked on basis of admissions and consent of licensee______ 458 
ROLLING ACCEPTANCE FINAL 

Unlawful. rejectioti......2<<icensnnso=- Barada ies cheer aus shite deacon 
SALE BY SAMPLE 

NE OO MI as fois chet came aerate Fee RN Sn ‘ | 
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SALES 
Agreement held as one of sale, not consignment-_-_-__----------------- 905 
DROID On OP MIG WONYOl. 53a So 5 oo cee eke stele 550 
loct of eale of Commonly Cass’. ~ 2.3 = 22a nes ssceesesecskse 298 
Lack of sufficient evidence to establish_-—...-.-....-...~-..._....... 33 
Receiver of commodity without agreement as to price required to pay 
eNO LRN a oe sass Sedan eknoosdéaneus aeons 498 
Seller’s Right to Retain Control Over Commodity 
In a cash sale, where the purchaser tenders his check in payment 
of the price, the seller may retain control over the commodity, 
by billing the shipment to himself, as security against the pos- 
sibility that the purchaser's check will not be bonored upon 
PVPS tIOn LOT MAVMENS. oso oe eet ceca see eee neesnte 611 
Sufficiency of memorandum and invoice signed by buyer to establish__ 697 
SALES COMMISSION 
Joint Account 
It is contrary to custom for a party to a joint account agreement 
tecpareo ao. Shles COMMISSION... 2222 oc ne eee ce kes 213 
Joint account agreement_---- ss iarcalns rt esas tact a et ea Se thd ho a a 212 
STATUTE OF FRAUDS 
Custom for Broker to Sign Memorandum under Oral Authority as 
Satisfying 
It is the usual custom throughout the produce trade for a broker 
to act for both seller and buyer in negotiating sales, and, except 
in those places where the law is specifically contra, the signing 
of a memorandum by a broker under oral authority is sufficient 
evidence of the contract of purchase and sale to satisfy the 
MID NUO OLSR TONER 2s jdoce7 26 eee ene ee eee askceude sasasece 479 
Effect of Acceptance by Buyer of Part of Shipment 
In an action by the buyer for nondelivery of 10 carloads of carrots, 
the shipment of one carload by the seller and its acceptance by 
the buyer takes the contract out of the Statute of Frauds___--_- 773 
Memorandum Sufficient to Satisfy 
Where complainant contracted to sell produce to respondent and the 
latter’s agent sent wire to respondent confirming the terms of 
the transaction, and the parties also exchanged wires relating 
to the specific carload, held that the wires, taken together, con- 
stituted a written memorandum signed by the respondent and 
its agent which was sufficient to satisfy the Statute of Frauds___ 907 
STAY ORDER 
Prior Dismissal Order Stayed 
Dismissal order of October 14, 1943, is hereby stayed pending the 
decision to grant or deny complainant’s petition for reconsidera- 
Cnt se canna anak comaneeueuuaeasmera ccna oun ee cateties 840 
SUBROGATION 
IRN 100T NOs ei ie ee 218 


Broker advancing price to seller subrogated to latter's right against 
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SUITABLE SHIPPING CONDITION Page 
Abnormal Deterioration 
In applying the suitable shipping condition rule, the percentage of 
deterioration which will be adjudged abnormal depends on ail 
factors which affect condition and must be determined in each 
case; however, a percentage of deterioration which does not re- 
duce the grade classification which the goods had at shipping 


point will not be considered abnormal-_-__--------------------- 278 
Breach of implied warranty of....-.-.~=.....-..-.....~.--.--2..<s - 564 
Burden of proof of implied warranty of----------------------------- 280 
Condition at Destination Showing Lack of 

Where one out of five carloads of cantaloups purchased at a price 

f.o.b. California, showed an average of 12 percent decay at desti- 

nation, 3 percent had sunken and discolored scars, and the 

stems of approximately 7 percent were moldy an‘ sticky, held 
822 


that they were not in suitable shipping condition__--.-~------- 
Imniilied Warranty O86 2 23 5 oo os ee enn eee eee 275 


Warranty of 
Warranty of suitable shipping condition does not cover transit of 


goods beyond point known to shipper as destination_---------- 290 
SUITABLE SHIPPING CONDITION RULE 
Inapplicability of, to joint account partners_-_-----_----------------- 191 
TELEGRAM f 
Sufficiency of, as memorandum of contract____--_------------------- 648 


UNDISPUTED CLAIM 
Withholding of Proceeds 
Where there was no dispute as to the amount owed on a purchase 
and sale transaction respondent was not entitled to withhold 
proceeds on such transaction to satisfy his claim on another 
purchase and sale transaction concerning which there was 


Ey, RRM ca sa sti oc mS nc gv ae wt i agama ae a 559 
UNLAWFUL REJECTION 
Roving accenianes: final: .. 2-2-4225 ose ese econ aoeceewan ee 557 
VACATION OF ORDER 
Order of Dismissal Vacated 
Where complaint and counterclaim were dimissed but such order of 
dismissal was suspended pending consideration of complain- 
ant’s petition for reconsideration and after consideration of such 
petition it was determined that the original order of dismissal 
was warranted, the suspension order is vacated_....._---_--- 650 
VIOLATION OF ACT 
Breach of warranty__--_--~-- 5: thd elpcieibabca ceasotacltnao ia <a tidtsl tac aniel ohana 691 
Den 00 Crete enmcceecceeks cosneee neuen 298 
Pm Sh ils st srs ess pi eens A ee cm 575, 636 
Failure to account and pay proceeds from consignments__-...__-..--.. 504 
Wa Ete Ca ai a cients enh cae aaa i a a .275, 564, 776, 836 
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VIOLATION or ActT—Continued 


Failure to pay— 


balance of purchase price_------------------- 21, 278, 471, 616, 697, 


brokerage fee__--- ee ee seg TD Bi gS i as ta eee 
aN a a rel a era 
net proceeds on consignment------------------------------------ 


purchase price__116, 122, 385, 411, 501, 561, 573, 613, 688, 843, 896, 


PURREITING (HRBRONE soo 8 ois cao Seneca ines ska saeeereneeaste= 
OU ON eee ws es eri 
Failure to pay and account as constituting---.---------------------- 
.Failure to return deposit._.__--- ER De net hs ce ene Eaten 
Faliure truly and correctly to account................--=,--------.- 
Neglect of duty by commission merchant__-_----------------------- 


Unlawful rejection of shipment_____-__--_----- 106, 206, 218, 280, 630, 
WAIVER 


Knowledge of mistake in delivery as constituting__..-..------------ 


WARRANTIES 


Breach of implied warranty of suitable shipping condition_----------- 
Interpretation of Descriptive Terms 
Where descriptive word is used in U. S. grade terminology, use of 
the word by seller as descriptive of goods will be interpreted to 
mean that goods meet U. S. grade standard___-_-__--------- sam 
Lack of Implied Warranty of Quality After Inspection 
Where buyer inspected or had the opportunity to inspect potatoes 
while in storage and seller did not expressly warrant the pota- 
toes, held, that since the purchaser exercised his own skill 
and judgment by inspection, no warranty of quality was implied 
Lawful rejection of commodity because of breach of failing to deliver 
“prignt ateck”’ potatoes as warranted: ....-.<.....5..<..-......<. 


Dito yer Or CONN IOe owen seen ge ene oo ecenaeeee 
Bolteuie Ghinpitin COnaiiOn....w 6 cen one oe dso woeeee season aone 


WITHHOLDING OF PROCEEDS 


Unauthorized, where there was no dispute as to amount owed-_------- 
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ACQUIRED BY MARKETING 
Meeting of term, 159 F: 90700... 2... -. 2.22.42 sn-s 5 ssn sa--4e5-5e- 
ADMINISTRATIVE LAW 
Authority of Subordinate to Bind Secretary by Interpretation of Order 
A subordinate of the Secretary cannot bind the Secretary by an 
unauthorized interpretation of an order classifying milk for 


Discretion of Administrator 
Under the act administrator has wide discretion in devising region- 


al marketing plans, classifications and formulas for making such 
classifications effective, and courts are slow to intrude on ad- 
ministrator’s exercise of discretion,.61 F. Supp. 209--_--------- 


Exhaustion of Administrative Remedy 
Review provisions of act whereby a handler may file a petition 
stating that any obligation imposed in connection with an 
order is not in accordance with law, prescribes an exclusive 
procedure for the determination of such issues, 61 F. Supp. 175- 
Subsection 15a of the Agricultural Marketing Agreement Act of 
1937, as amended, relative to appeals to the Secretary of Agri- 
culture from orders of the market administrator does not make 
the administrative remedy of appeal the only method of review- 
ing orders of the administrator, and therefore, a handler is 
entitled to his day in court, even though he did not himself 
resort to the affirmative remedy which was at his disposal, 
See ee SRO a es ciate ee ee eee 
Where a statute provides for a remedy within the administrative 
framework, such remedy must be exhausted before access may 
be had to a court of equity, 61 F. Supp. 175.------------------- 
Finality of Administrative Findings 
Findings of administrator, if supported by substantial evidence, 
may not be disturbed by the Court, even though upon a consid- 
eration of all the evidence the court may reach a different con- 
ehimion: 6) We Situ 900 ss see eusseeeueee 
Inapplicability of Doctrine of Res Judicata 
The fact that Secretary of Agriculture allowed milk haudler’s claim 
-for service payments for diversion of milk during a particular 
month is not res judicata of right to receive similar payments 
for identical operations in subsequent months, where substan- 
tial differences between the claims, and the records are involved 
in the previous and present proceedings, 61 F. Supp. 460_______- 
Judicial Review 
Administrator’s determination, supported by substantial evidence, 
that milk handler was not entitled to service payments for di- 
version of milk received at one plant to manufacturing in a 
neighboring plant also owned by handler and connected by 
sanitary pipe line is conclusive on the reviewing court, 61 F. 
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Judicial Review—-Continued 


District court has no jurisdiction to entertain an appeal concern- 
ing the actions of the market administrator except in pursuance 
of the exclusive method for judicial review provided in the 
statute, 61 F. Supp. 175__--------- Rn 423 


In a proceeding to review the action of the Secretary in sustaining 
a Classification of cream under the act, the court’s authority is 
limited to determine whether Secretary’s rulings are in accord- 
ence: with: Inw; -00°8.. Gwap: 622... 2022-23 se se eke 845 


In view of doubt as to the intent of Congress, an aggrieved handler 
should not be deprived of the right to a trial on a fact issue, 
where an alleged erroneous imposition of bills for sums alleged- 
ly due administrator is involved, 152 F. 2d 167_-__------------- 923 

Unless Congress has clearly denied access to judicial review of fact 
findings of the market administrator under the act, the courts 


should be open to a handler aggrieved by such findings, 152 F. 
EIN es ee ra a a ae eee ees ett ne”, Se 


Power of Courts to Pass Upon Weight of Evidence 
The courts have no power to pass upon the weight of the evidence 
before the Secretary in making classification of milk under the 
act, if his findings are supported by substantial evidence, 
66.2 Supp. G22. ........... De ae eee a ree eg 845 


ADMINISTRATIVE PROCEEDING 
Stay of, pending mandatory injunction, 63 F. Supp. 104_--------------- 852 


AGRICULTURAL ADJUSTMENT ACT 
Validity of Amendment of 
Agricultural Adjustment Act as amended by Agricultural Market- 
ing Agreement Act relating to milk is valid, 61 F. Supp. 209---- 49 


ee 
AGRICULTURAL MARKETING AGREEMENT Act oF 1937 


Exercise of functions under, by War Food Administrator under execu- 
SEU2 OREGTS, 010 TOD: B00 a nin a occnnncedenaccudetacuusn 512 
PTR ONerGl. 00 a. OU ON be ek es cece cee acnces cksnemcescomee 125 
BUTTER DIFFERENTIAL 
Act as Authorizing 


Under the act butter differential in milk order for St. Louis mar- 
keting area is authorized, 61 F. Supp. 209.............-.-..-.- 67 
CLASSIFICATION OF MILK 
Utilization at second plant, 60 F. Supp. 622--..----_-- aac et aa 848 
Validity of 
Milk order classifying milk upon basis of use into Class I, including 
all milk, the utilization of which is not established as Class II 
milk, and Class II, consisting of all milk used or disposed of in 
any form other than as milk and fixing minimum price for each 
class is valid under act, 61 FF. Supp. 209.......~....2<casaceccuu 49 
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COMPLIANCE WITH ORDER 
Action to Enforce 
Handler cannot complain in an action to enforce compliance with 
a milk marketing order that he had no opportunity to defend 
himself where the handler had a full and fair hearing before 
the Secretary of Agriculture with respect to the validity of the 
ovaer, GP 3 Sage. §1Gsc2.22-eccccene ies a i cs cae a 
Effect of Failing to File Bill in Equity after Ruling by Secretary 
Where handler in an action to compel compliance with an order had 
failed to file a bill in equity after ruling by the Secretary, he 
is precluded from challenging the action of the market adminis- 
trator in the enforcement proceeding, 61 F. Supp. 175---------- 


Page 


418 


COMPUTATION OF MILK PRICES 
Elimination of Certain Milk from 
In fixing the price to be paid producers administrator may elimi- 
nate from computation all milk except that of producers, for 
the prices to be paid are those to be paid for producers’ milk 
not those for imported milk or ungraded milk, 61 F. Supp. 209_- 50 


CONSTITUTIONAL LAW 
Administrative Expediency 
No fundamental rights are invaded when a full and adequate hear- 
ing follows, rather than precedes, the administrative action 
where considerable weight is given to administrative expediency, 
Gl FF BOG0: DiGiin coin connccicnsadnwstataodenaqnncasaaaeeedeca 


Commerce 
Milk order providing that milk handler using part of milk for 
Class I and part for Class II purposes must allocate local pro- 
ducers’ milk to Class I usage up to 95 percent of handlers’ Class 
I use prior to allocation of imported or ungraded milk for such 
use is not violative of constitutional provisions requiring uni- 
formity of imposts and providing that no preference shall be 
given by any regulation of commerce or revenue to ports of one 
state over those of another, 61 F. Supp. 209__-__--_-__-_____-__- 58 
Notice and Opportunity to Defend 
Basic constitutional rights are violated when an administrative 
action is taken in an adverse proceeding without affording ade- 
quate notice and an opportunity to defend, 61 F. Supp. 175__-_-_ 424 
Presumption of Existence of Facts 
Presumption of existence of facts justifying specific exercises of 
authority delegated to Secretary with rezard to milk attaches 
i SEAT ree, (OE SR BO as i hd aeene twee ae 60, 


Courts 
Appeal from Administrative Decision 
Where right of review is conferred by a statute the aggrieved party 
is bound to pursue the method of appeal as provided in the 
Senkate: Ch Be BGs BiG assis eases cima oeckest wees 423 
Judicial Review 
Review of ruling of War Food Administrator, sustaining an assess- 
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Courts—Continued Page 
Judicial Review—Continued 


ment by market administrator, is limited to a determination 


whether the ruling is in accordance with law, 59 F. Supp. 848--- 124 
Judicial review of action of Secretary under section 8c(15)(A) of act 
Dy CO B06 Bib on aceon cn wasnt cncedsansesncesacdsenssusnn 846 


Judicial review of right to market service payments, 61 F. Supp. 460. 512 
Power of, to pass upon weight of evidence before Secretary, 60 F. 
BAN WO oe iro ae nacs es pecans ca wcanes chase ha eeecowanasek 846 
Scope of Pleadings 
Pretrial proceeding is controlling on issue sought to be raised by 
a defendant concerning the scope of the pleadings, 61 F. 
SG TI Bao onan ceenen dae snenwnsnasopeeneeeeeenecueeeneees 424 
Scope of Review of Secretary’s Findings 
Federal District Court’s power to review milk order is limited to a 
determination of whether findings by Secretary or administrator 
are in accordance with law, 61 F. Supp. 209......-............- 48 
CouRTsS AND ADMINISTRATIVE AGENCIES 


~ Collaborative “instrumentalities of Justice,” and not business rivals, 
aT SI acc Pleas aap gg a a a ae Soci 936 


ECONOMIC STABILIZATION DIRECTOR 


Approval of Administrator’s Milk Order 
Under Emergency Price Control Act and Executive Order promul- 
gated thereunder, if applicable to milk order pertaining to 
minimum prices, promulgated by War Food Administrator 
acting under other Executive Order in lieu of Secretary of 
Agriculture, approval of administrator’s milk order by Economic 
Stabilization Director satisfied the requirements of the former 
Mxocutive Oracr, Gt &. Bann .208 aos. ssh ccccckccsscccns 62 
EFFECTIVE DATE OF ORDER 
Refusal of Administrator to Defer 
Refusal of administrator to defer effective date of amended or- 
der until relief against low ceiling prices could be secured 
by milk handlers of Office of Price Administrator was not 
OURO 208 SH COU aio acae pos eeseee eo eae ees 68 
Time Order is Issued 
Effective date of amended order was not delayed until petition 
by milk handlers for modification of the order or exemp- 
tion was ruled upon but became effective from time order 


wan ieee, 61 FR OD ssn ce seksi ce cccncoewen 72 
EVIDENCE 
* Burden of Showing by Handler of Class II Utilization 
Milk order providing that all milk will be placed in Class I 
unless proof be furnished by handler of its use in Class II 
is mot gureasonable, 61 7. Gupp. 200... .....-......cdanccness 61 


Burden of Showing Invalidity of Order 
Complainant has burden of showing illegality of order, 61 F. 

UN sc ss rte tan mn as pst cs was ams lo in le i te 49 

Power of courts to pass upon weight of, 60 F. Supp. 622 





PR 


PPO MEE RST, Pe 


RRR EIRENE 


PRT RPE, 


LOVE POLE LRN LI LMI LEO 


i 
£ 
t 





ge 


4 


‘tw 





OPTUS 


a ee i 


SRE 


29ST RIPE RRP PO, 


SE ee : ee ey 


E 
x 
&. 
é 


CUMULATIVE INDEX-DIGEST OF COURT DECISIONS 1031 


VOLUME 5—1946 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
FINDINGS AND CONCLUSIONS Page 
When not Required 
Findings and conclusions were not required in connection with 
ruling on plaintiff milk handlers’ exceptions where they par- 
ticipated in promulgation hearing and filed exceptions to pro- 
posed amendments to marketing agreement and order as 
amended, 61. B. Supp. 200 2225-.2- 250s ecc ges nse 69 


First WAR Powegs Act 
Power of War Food Administrator to exercise functions of Secre- 
tary of Agriculture by virtue of executive orders issued under, 
Oh TF Gains, BOG asi dees etnSes ed cee 512 


iMPORTED AND UNGBADED MILK 
Fixing of Minimum Prices tor, Unauthorized by Act 
Act does not authorize the fixing of minimum prices in a market- 
ing area for imported and ungraded milk, 61 F. Supp. 209-.-. 61 


INJUNCTION 
Refusal by Handlers to Comply with Provisions of Order 

War Food Administrator and the Secretary of Agriculture were 
entitled to an injunction against milk handlers in the St 
Louis area who refused to pay producers for milk purchased 
at minimum prices set forth in amended milk order govern- 
ing such area, directing such handlers to comply with pro- 
visions of the order and to make payments to producers ac- 
coudinary,, G6 3. Get: Dee. .sccnescncs see 73 


“INSTRUMENTALITIES OF JUSTICE” 
Courts and administrative agencies, — U. S. — --------------------- 936 


JUDICIAL REVIEW 
Action of Secretary under section 8c(15) (A) of act, 60 F. Supp. 622-. 846 
MANDATOBY INJUNCTION 
Stay of Injunction Proceeding 
Action by the United States for mandatory injunction requiring 
the defendant to comply with the marketing order and pay 
sums due on account of the Producer Settlement Fund and 
sums due producers for milk delivered to the defendant would 
be stayed pending the outcome of the administrative pro- 
ceedings instituted by the defendant before the Secretary of 
eee, Ge: Es Bi. BOG) ei ras occas cccmeusactiie 851 


MARKET ADMINISTRATOB 
Validity of Action of 
A handler adversely affected by action of the market admini- 
strator must pursue his statutory remedies of filing a peti- 
tion with the Secretary and filing a bill of equity after Secre- 
tary’s ruling, 61 F. Supp. 175 -------- i ss oats all a aes saeco 423 


MILK ORDERS 
Must not be inconsistent with subsection of act relating to terms 
and conditions of, 69 F. Supp. 848 .........~.-.....-cccunes 199 
Pram GI Th rs a a le ee 128 
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MILK PROVISIONS OF ACT Page 
Object of 
The object of milk provisions of act is to stabilize marketing 
of milk so as to assure adequate prices to producers, to in- 
sure a sufficient quantity of pure and wholesome milk, and 
be tn- oublic interest, 61 P.. Bann. 209 22555232. ec ncencue 50 























MILK RECEIVING STATION DIFFERENTIAL 


Provision relating to, as not confiscatory, 149 F. 2d 860_----------- 720 
Provision relating to, as not discriminatory, 149 F. 2d 860_-_------- 719 
Provision relating to, sustained by substantial evidence, 149 F. 2d 

cl si cn kh cg hE la ole 721 


ORAL ARGUMENT 
Denial of 
Record of proceeding before administrator with reference to pro- 
mulgation of amended milk order and proceedings for modi- 
fication of such order did not disclose a denial of due process 
notwithstanding that at one stage of proceeding oral argu- 
ment was not permitted, 61 F. Supp. 209.---._------------ 70 





CRDER No. 3 (St. Louis, MIssouRt) 
Class I Milk 
Utilization of Local Producers’ Milk for 
Provisions of milk order requiring utilization of local producers’ 
milk for Class I purposes prior to use of imported milk or 
ungraded milk for such purpose is not invalid as arbitrary 
or capricious, as beyond the power of the administrator, as 
not uniform, or as violative of the act, 61 F. Supp. 209__---- 51 
Classification of Milk 
St. Louis milk order providing that, when handler imports milk 
or purchases ungraded milk which he commingles with milk 
purchased from producers in marketing area, using part of 
milk for Class I and part for Class II purposes, handler must 
allocate producers’ milk to Class I usage up to 95 percent of 
handlers’ actual Class I use prior to allocation of imported or 
ungraded milk to such use is valid, since the order does not 
require payment of Class I price for any producers’ milk that 
is not or cannot be used for Class I purposes, and such pro- 
vision is not violative of constitutional provisions requiring 
uniformity of imposts, and is not contrary to public interest 
on ground that it will tend to cause underproduction, 61 F. 
ss aes cass ehcp nw ne ea em eee 43 
Imported Milk 
Validity of Provision Limiting Marketing of 
Milk order which limits the marketing of imported milk is valid 
since order does not prohibit marketing of imported milk and 
does not limit marketing of milk products, 61 F. Supp 209-_ 54 
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ORDER No. 27 (NEw YORK) 
Accounting by Handler for Milk Received From Producers 
A cooperative milk handler which received milk for a corporate 
milk handler is a handler within milk Order No. 27 (New 
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ORDER No. 27 (NEw York )—Continued Page 
Accounting by Handler for Milk Received From Producers—-Continued 
York), and is required to make contributions with respect to 
such milk to the producer-settlement fund, notwithstanding 
50 that the cooperative was not the owner of the milk but only a 
gratuitous bailee of the milk which it received from the owner 
ane Wetles, 165 FS WO econ nn i ets 576 


A handler operating a plant where milk is received from producers 
is not responsible for accounting and payment for milk caused 
to be delivered to its plant from producers by another per- 
son because the handler in such a case was a gratuitous bailee 
of the milk which it received from the owner and _ bailor, 
50: &.. Sane; S48 ..<.2.-2.5. i eat a Sater 02 ee a ee 124 
Classification of Milk 
Where a New York milk handler delivered sweet cream to a New 
Jersey corporation which delivered the cream to the New York 
company’s premises where it was placed in refrigerators, and 
thereafter sold by the New Jersey corporation to a candy 
manufacturer in New York, the milk handler would not be en- 
titled to a more favorable classification even if the candy 
manufacturer’s premises constituted a “second plant” within 
the milk order providing that when products are moved to a 
second plant classification for price-fixing purposes may be ir 
accordance with utilization at the second plant, under the rec- 
ord that cream was utilized for milk chocolate and for candy 
and cream classified on the basis of its use as candy other 
than milk chocolate fell within the least favorable classifi- 
cation for the handler, 60 F. Supp. 622....................- 845 
Classification of Milk in Accordance With its Utilization at Sec- 
ond Plant 
Facts showing Secretary of Agriculture was justified in finding 
that company’s premises constituted a “second plant” within 
the New York City milk order providing that, when milk 
products are moved to a second plant, classification for price 
fixing purposes may be in accordance with its utilization at 
second. plant, although the second plant is owned by the orig- 
ing) site handter, €0 P Sane. C68 222 2ccc dese 845 
Buspose of. 163 F:. 80 TOG) a5 sini on cise 578 


age 


70 


OrverR No. 41 (Cricago) 
Analveta of; by court, — U.S: — ~..-=-=-~..-.-.==. i ae ee 
Distribution of Enforcing Authority Between Courts and Secretary 
of Agriculture 
A handler may not resist a court proceeding instituted against him 
to enforce a claim of the Secretary of Agriculture, under the 
Agricultural Marketing Agreement Act of 1937, for contribution 
by the handler to the Producer-settlement Fund, without pre- 
viously having sought to challenge the claim in a proceeding 
before the Secretary of Agriculture as provided in the act, 
we US 2c cc kateweneuewsiidnssosaasosasmdasegeccawaeeiaene 931 


















1034 CUMULATIVE INDEX-DIGEST OF COURT DECISIONS 





VOLUME 5—1946 


ORDER No. 61 (PHILADELPHIA) 
Milk Receiving Station Differential 
Validity of Provision Relating to 
Order No. 61 of the Secretary of Agriculture fixing 31 miles 
from City Hall, Philadelphia, as point beyond which a 
milk receiving station allowance or differential is per- 
mitted, and denying such differential to plants between 11 
and 31 miles from that point, is not discriminatory as ap- 
plied to a station 18 miles from such point, nor, in the ab- 
sence of certain proof is it confiscatory and the promulga- 
tion of such provision is the proper exercise of the Sec- 
notery'’s discratien. 149 W.. 94 -S60 222 essence skew nee 


PRACTICE AND PLEADING ; 
Secretary’s admission did not constitute a vital allegation as he 
did not admit order was unreasonable, 149 F. 2d 860______--_- 


PRIOR DECISION DISTINGUISHED 
Stark 2, Waemera, on. Us. 208. — U8. — cn none nes ok ee scndece 
PROMULGATION HEARING 
Evidence as to Increase in Ceiling Prices 
Evidence that milk handlers were entitled to an increase in their 
ceiling prices as fixed by ceiling prices officially imposed was 
inadmissible at promulgation hearing since administrator could 
not have granted relief. 61 F. Supp. 209............_....... 
Evidence as to Increase in Prices 
Evidence that effect of ordev was to grant general increase in prices 
should have been presented at promulgation hearing rather than 
on hearing on petition to modify order after its promulgation, 
Cir nO nee). bent cacao ue oe den co auwacdsodeneesesens= 


PROVISIONS FOR AN INCREASE OF ONF PERCENT 
Inapplicabilitly to Unusual Transactions 
Provisions of milk marketing order for an increase of one per- 
cent on any balance due to or from the market administrator 
for which remittance has not been received are not applicable 
where obligation therefor was transferred in bulk from a pur- 
ported handler to a real handler as such obligation was in- 
tended to be limited to cases arising in the normal function- 
ing of the administration of the order, 61 F. Supp. 175_--- 
REGULATIONS 
Sree nse one ar, FR, Ss ee or ee ee sea ee 
RES JUDICATA 
Inapplicability of doctrine to decisions of administrative officers and 
IIR TORREY TU I ak Se Na 
RULES AND REGULATIONS 
Validity of 
Administrator has authority to prevent by regulation practices 
of handlers which otherwise would render prices to producers 
inomaretive: in fact, 62°F. Bane. 200 noon ck se coe mcccannce 
SECRETARY OF AGRICULTURE 
Powers of, exercised by War Food Administrator under executive 
SAROEE tn Re ocoasucnsmcewceseseuessnenssascceneance 
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Page 
SEcTION 8A(6) oF AcT 
Aaa of: tet Goan, =~ UG oo oss so a a esas seemcdasae, 
SEcTION 8c(15) (A) or Acr 
Maree OF: tet CORRE <a UL nn cc cien cand ceccwa cca dedwanasex 934 
SECTION 8c(15)(A)(B) oF Act 
Anaieaia Of, Ws oder, — Uk — once cen eo seisescaceeesseesess 933 
928 


Construction of; 162. ¥. 2d 167.....-...==..-=.. loa aka ogee pa oath eae 


STABILIZATION AoT 


Milk Order not Violative of 
Milk order applicable to St. Louis Marketing area is not vio 


lative of the Stabilization Act, 61 F. Supp. 209--.----------. 62 
SLATUTES 
Construction and Interpretation 
Act liberally construed in line with desirable end it is intended 

te adootenlion, (GSE: Gap. $6 occcnccescncacasesedeaesaes 128 
Authority of subordinate to bind Secretary by interpretation of 

ones, COR. GAG, Ee ain coccinea ana e 850 
Liberal construction of act cannot disregard words of act itself 

or the interpretation given it by higher courts, 59 F. Supp. 

COO an aon cee ee See eee eae aes 128 
Sections Sa and: Se'ot Act, — U.S) — <2... 3 ssc sess aces 934 
Sections 8a(6) and 8c(15) of Act, — U.S. — ____----------------- 934 
Section Se(15) (4) (8), 282 By 3d. 167 ..-. 1... oe ceccae 928 

Weight Given Departmental Interpretation 
Departmental interpretation of a statute is entitled to some 
Weignt 6) F: Senn, 200 {................-.. So Ei is ae eh 55 
SUBORDINATE OFFICERS 
Power of, to bind Secretary by interpretation of order, 60 F. Supp. 
WN pies Sue ie Be i ae ce ee ee 850 
SUMMARY JUDGMENT 
Consideration of Record 
Since court’s decision is dependent upon record before Secretary 

and not upon trial de novo, court below could consider that 

record alone and could dispose of matter on motion for, 149 

Dh Sk GOO ono eh eg eees Se SE ain cate ee cen aes 721 

To Compel Compliance with Order 
The government is entitled to summary judgment in an action 

to compel compliance with an order, although the administra- 

tive determination of the amount actually due from a handler 

did not occur until after institution of the action, 61 F. Supp. 

I seca a mee een eer eh perce cn ssw flo ep rs 424 

TRIAL DE Novo 
721 


Secretary's ruling on a petition not reviewable by, 149 F. 2d 860------ 
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UNIFORMITY OF PRICE Page 
As Test Whether Milk Order is Within Perview of Act 
The test of whether a milk order is within limits of act is whether 
classification is according to use and price fixed results in 
payments to producers for their milk which are uniform as 
to all handlers and are such as administrator determines to 
meet other requirements of act, 61 F. Supp. 209 __----_----- 50 
Wark Food ADMISISTRATOR 
Power of, to Exercise Functions of Secretary of Agriculture 
The War Food Administrator was impowered to exercise the 
functions of the Secretary of Agriculture under the Milk Mar- 
keting Agreement Act of 1937 by executive orders issued un- 
der authority of the First War Powers Act, 61 F. Supp. 460_--- 
WoRDs AND PHRASES 
Meaning of word “limit” as used in act in case of milk, 61 F. Supp. 
DE ca a Sah ee Sn pl eb ns 


or 


on 
n 


FEDERAL SEED ACT 
ADMINISTRATIVE LAW 
Evidence 
Admissibility of memoranda or record made in regular course 
of business in proceedings before administrative tribunals, 
en NE a a a I rs 233 
CEASE AND DESIST 
Interstate Commerce 
Cease and desist order properly issued against shipping seeds 
falsely labeled, though complaint related to shipments into 
two. particular otates, 140: F.. 20 .963.20005.004- cei ene 232 
Violation of Act 
Order of War Food Administrator directing petitioner to cease 
and desist from shipping seeds falsely labeled by not showing 
the presence of noxious-weed seeds, on the basis of the official 
records of analysis of seed samples, but without the testimony 
of the officials who actually made the analysis, affirmed, 149 
RR RN a a aor a ca se at aS mh ae ea 227 
CouRTsS 
Evidence 
Admissibility of memoranda or record made in regular course 
of business in proceedings before administrative tribunals, 149 
ON ORE a ac csecacnntentaus teense ueene nate ees 233 
E\VIDENCE 
Burden of Proof as to Sale 
Distributor under act has burden of showing what is for sale and 
telling the truth about it, 140 F. 2d 262..................-+.- 232 
Consideration of Evidence Rejected by Examiner 
Error of administrator in considering evidence rejected by the ex- 
aminer as not affecting validity of cease and desist order, 
where record supported findings in other respects, 149 F. 
rs I ee halla ies ind amie ema ae 232 
Public Official Report 
Admissibility of public official report and official returns as, 149 
F, 2d 252 ---------------------------------------------------- 
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EvipencE—Continued 
Public Official Report—Continued 


Admissibility of reports which are of public nature without neces- 
sity that the inquiry should have been made by virtue of 
judicial authority and by examination upon oath, 149 F. 2d 
Be eo cnc 5 a A ee a ae ee ee 


Public Officials 
Admissibility of testimony by state and seed analyst concerning 
analysis and tests of seeds and reports thereof in his official 
CUBES, TO BOG, Fae’ sasaki s i a ee eee 
Records of Federal and State Laboratories 
Admissibility of records of laboratories of federal and_ state 
SOVGTNMODIS AG. 340 Fi. 36 20s nonin oe cc stieeeesan nue 
“Report” and “Return” of Official 
Distinction between report and return of public official, 149 F. 
A i sg a eS eo eA aa ee 


Samples Taken from Lot at Different Times 
Samples taken from lot of seed at different times as competent 
and substantial evidence that shipper had falsely labeled seeds, 
WAR G20 GAs. Seo ees ein ea ewer eee 
Samples to Show Quality or Condition of Lot 
Admissibility of samples to show quality or condition of entire 
Toe: OR teins. TAO Sik s B ot a ek net aceteteaeaeeen 


Weight of Evidence 
Weight of evidence relating to seeds falsely labeled is for de- 
termination of administrator, 149 F. 2d 252__-..-.._------- 


STATUTES 
Construction and Interpretation 
Act to be construed and applied in light of its purpose, 149 F. 


os ees epic ee ee ire ee ere 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE LAW 
Administrative Record 
Motion for summary judgment in action to review and enjoin 
order of Secretary suspending registration of marketing 
agency must be determined from administrative record filed 
Wilk: count: G6: F SaG DE ceancccewens sneer 


Finality of Findings of Secretary 
Findings of Secretary under act are final and will not be dis- 
turbed if in accordance with law, even though court might 
reach a different conclusion upon consideration of all evi- 
doueu. 66 F Gat St. os. ce accsnwnnnccwsaeeacuctonaeaneuen 


Judicial Review 
Courts will not review issues involved in revocation of license, 
of which licensee did not seek, 59 F. Supp. 245-_------------- 





1037 


Page 


233 


233 


233 


233 


232 


232 


314 









1038 CUMULATIVE INDEX-DIGEST OF COURT DECISIONS 





VOLUME 5—1946 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


ADMINISTRATIVE LAw—Continued 
Judicial Review—Continued 
Under the act court review is not a trial de novo but a review 
only of questions of law involved in the administrative pro- 
ceeding before Secretary, 64 F. Supp. 91 ~--__--__-__-___-_-___ 
Substantial Evidence as Question of Law 
Question of whether Secretary’s findings are supported by sub- 
stantial evidence is a question of law, 64 F. Supp. 91------ 
Three-judge court will review order refusing to grant license to 
conduct live poultry marketing business, 59 F. Supp. 245___- 


AGRICULTURE DECISIONS 
Explained by Court 
In re Thatford Live Poultry, Inc., 1 A.D. 435, 64 F. Supp. 635____ 
CEASE AND DESIST 
Unfair Practice 
Various practices of market agencies operating at the South St. 
Paul Stockyard, St. Paul, Minnesota, found to be unfair, un- 
justly discriminatory or deceptive practices in connection 
with the marketing of livestock at a public line stockyard. 
The selling of calves without competitive bidding found to 
be a failure to render reasonable stockyard services. The 
failure to keep proper books and records found to be a viola- 
Peon er Wie cast, (64 een Ol. ones bee ease wees 
CONSTITUTIONAL LAW 
Administrative Discretion 
Courts cannot interfere with exercise of administrative discre- 
tion, either in conduct of proceedings or in officers’ conclu- 
sions, if they are supported by substantial evidence, 64 F. 
8 I ha shee rt ee 
Constitutionality of Act 
The Packers and Stockyards Act of 1921, as amended, is held 
constitutional as no new legislative principle was introduced 
by its extension to govern the live poultry industry, 59 F. 
ES Non Sa a esa aaa aw anmareaese 
Due Process 
In action to review and enjoin order of Secretary suspending 
registration of marketing agencies, record established that 
hearings met requirements of due process, 64 F. Supp. 91_- 
Evidence 
Evidence of misconduct of other agencies was not competent in 
proceeding for suspension of registration of marketing agen- 
cies, and its rejection was not a denial of due process, 64 F. 
BOG Bh ent sesa= abit a aaa eae Sates tis: etka nce aes 
Courts 
Judicial Review 
The court will not review issues resolved in revocation of a license 
to conduct a live poultry marketing business in interstate 
commerce, of which licensee did not seek judicial review, 
OOD AO ACS. cece edwin canteen tee nceeweoeae 
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Courts—Continued Page 
Judicial Review—Continued 
War Food Administrator’s order refusing to grant a license to con- 
duct a live poultry marketing business in interstate commerce 
is reviewable by a three-judge court, 59 F. Supp. 245__-------- 130 
ESTOPPEL 
Applicant for license to conduct poultry marketing business in in- 
terstate commerce estopped to contend it was not engaged 
in interstate commerce, 59 F. Supp. 245---.---------------- 131 
INTERSTATE COMMERCE 
Estoppel 
A corporation having applied for a license to conduct a live poul- 
try marketing business in interstate commerce cannot defeat 
an action to enjoin enforcement of an order refusing to grant 
it a license on the ground that it was not engaged in inter- 
state commerce, 59 F. Supp. 246 .-.-.--=. 2s onsen nee 130 
LICENSES 
Denial of Application for Second License 
The order of the Secretary of Agriculture denying an application 
for a second license, under the act, to engage in business of 
handling live poultry, was valid although the Secretary’s order 
revoking a first license was invalid, 64 F. Supp. 635---------- 652 


Denial of Application of Corporation 
The War Food Administrator properly denied a license to con- 
duct a live poultry marketing business in interstate commerce 
to a corporation organized by individuals who had previously 
operated under a different corporate guise, and who sought 
by organizing the new corporation to evade the War Food 
Administrator’s order revoking a similar license held by the 
earlier corporation, 59 F. Supp. 246......-...-........-.6-+..... 129 
Denial of Application of Unlicensed Partner 
Where a holder of a license, under the act, to engage in business 
of handling livestock, joined another as partner in a separate 
business, the application for a license of the unlicensed partner 
was properly denied on the ground that he had engaged in 
business without any license, 64 F. Supp. 635-....-..__._-----.. 652 


Unauthorized Revocation of 
Revocation of a license to engage in business of handling live 
poultry on the ground that the licensees were financially un- 
able to fulfill their obligations was unauthorized in the absence 
of a regulation interpreting the act as to include power of 
revocation for failure to meet financial requirements, 64 F. 


I i i ee a ce ea 652 
PACKERS AND STOCKYARDS ACT 
I Oe ssc eck ph pas sil ils calla 312 
REGISTRATION 


Suspension of 
Evidence of market agencies improper conduct sustained the 


Ouiies O86 G4 De Batis Cis ivicnccdheeeniniesesskeaee ann 315 
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REGISTRATION—Continued 
Suspension of—Continued 
Suspension of registration of market agency under act depends 
upon violations of act committed when dealer or marketing 
agency was registered as such and while registration was in 
force, and could not be based on prior misconduct, 64 F. 
ND Fo eee ne ee ee eee eee deneanane 
The right of the Secretary to suspend the registration of a dealer 
or market agency is limited to violations which occurred 
when the registration sought to be suspended was in effect, 
Oe ee ke) Serer © rg ee De 
While suspension of registration of market agencies for one year 
was in accordance with law, the court would suggest that Sec- 
retary consider whether it was necessary to enforce such 
orders, where registrants had apparently conducted business 
properly since conduct on which orders were based, 64 F. 
SNUMN NR tps tne ss ete ae A in a 
STATUTES 
Construction and Interpretation 
Consideration of Policy as Aid to Interpretation 
The policy of a statute as a whole may be invoked by the 
courts as an aid to its interpretation, 64 F. Supp. 635___-__ 
Disregarding Statutory Language, When 
The courts will not hesitate to disregard statutory language, 
however explicit, when an overriding purpose in clear, 64 
Re eg Re RR ie tare tee ee i a ne Na 
Ejusdem Generis 
The doctrine of ejusdem generis may be invoked where there 
is ambiguity, to aid in construction, but where no ambiguity 
exists, no question of construction is presented and there 
is no occasion to apply the doctrine, 64 F. Supp. 91_------- 
Provisions of act giving power to suspend registration of market 
agency are unambiguous, 64 F. Supp. 91 ---.---_------------ 
SUMMARY JUDGMENT 
Dismissal of Action to Enjoin Enforcement of Order 
A summary judgment of dismissal of an action to enjoin enforce- 
ment of an order refusing to grant a license to conduct a live 
poultry marketing business in interstate commerce will be 
granted where denials in the answer were addressed solely to 
the argumentative allegations of the complaint and supple- 
mentary affidavits pertained only to the question of whether 
the plaintiff was engaged in interstate commerce, 59 F. Supp. 
I Po a a a aR eg as ag 
TRIAL DE Novo 
Court review under act is not trial de novo, 64 F. Supp. 91---------- 
UNFAIR PRACTICE 
A market agency or its employees should not purchase livestock from 
its consignors under any circumstances, and no interest should be 
allowed to interfere between agent and principal, but sole objec- 
tive should be to sell livestock at highest price obtainable on an 
open, competitive market, 64 F. Supp. 91---.-.--_--------------- 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


Page 
UNFAIR PracticE—Continued 
Under act unfair practice does not become innocuous because others 
ineguinog is, 64. Gabe Sho os eee ase 315 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ATTORNEYS 
POUCA: DiGi Gi CHES i int ae es St Eee pa eee ere 805 


BONDS 
in double amount of reparation award -___...--._-..-.._-.--------- 805 


Costs 
UO UN ci a eas Se a ce 805 
JUDGMENT UPON VERDICT OF JURY 
Award of War Food Administrator Sustained 
Upon the verdict of the jury and award of the Assistant to the 
War Food Administrator, it is ordered, adjudged and decreed 
by the court that appellee-complainant recover from the appel- 
lant-respondent the sum of $1,845.52 with interest thereon at 
5 percent per annum in amount of $193.75 and $250 as attor- 
ney’s fee, which amount is taxed as part of the court costs 
herein, and it is further ordered that the clerk shall satisfy and 
pay said judgment plus 6 percent per annum from date of this 
judgment and all other costs herein incurred out of the cash 
bond in double amount of the reparation award conditioned 
upon the payment of the judgment entered by the court______ 804 
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